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enerabilibus & Egregits viris Domino Thome Exton, 

Equiti Aurato, Magiſtro Aule Trin:ttats Canta. 
brigiz, Johanni Boord, ]. Ct*- L. L. Profeſſori in 
eadem Auli, Socits inſuper inclytis, Adoleſcentibuf- 
que ejuſdem Aule ſalutem, gratiam benedittionemque 
omnimodam ut plurimum exopto. 


Uid de mea (Domini tam inſignes) tanta 
loqui audacia molirer : Qui veltra nimi- 
rum nomina, ubique tam celeberrim:, pa- 
ginis hiſce, perperam omnino ſcripts prz- 

ereauſus fui ? Volmet revera, inſtar Aſyli (cut 

mihi fugiendum) ante me poſuiſſe plane confiteor. 
ndori profe&td, benignitatique voctrum, Ancho- 

certd figens ; obſequii, erga Adoleſcentes a me 
xe optati, ſcintillam largiri aggreſfſus ſum : Ut 

riarum nempe Ecclefiſticarum +3, ex meis li- 
conaminibus, admodum languidis, in methodum 
accuratam redigeretur, dummodo tam in Praxi, 

am in Jure, ( prout res nata fuerit) confeſtimeru- 

l, imbutiqueeſſe queant. Hoc ceoputculum, non 
non exiſtens Domino Clarke, apprime deberi fa- 
r: Methodice aſtvero exiſtente, aliis haud pa- 

authoribus ſemet ( ut opinor) aſtrictos, Ado- 

entes haud denegabunt : Aliquorum nomina, Li- 
ſequentis marginimemet adjunxiſſe pateat. De 
ronamque iſthoc Domiai Clarke, in{cripto [ Fran- 
Clarke Praxis Curiarum Eccleſiaſticarum] hocce 
mota invidia, detrattioneque omnimoda abju- 
1) ſumdicere coattus, Methodum ejus perperam 
inb,crudamque exiſtere; Adoleſcemeſve in praxi, 
Jue bene eruditorum adminiculo interveniente pa- 

r& inculcante, nullatenus inftruere capacem. 

peri aſtverd huic ſuſcepto, ab alia etiam cauſa 

A 2 memer 


Epiſtola Dedicatoria. 


es 


memet aſtringi agnoſco : Societati nimirum vel 
tam inſigni ur litarer ; veſtraſque 1inſuper verbis, & 
aggerarem laudes, Alumnum ficuti 2 vobis, n 
met vocare non eſt permiſſum ; ab radiis tamen a1 
bis profluentibus, rotumqe terrarum Orbem illun 
nantibus ( mediante nempe conliho C/ar., Domi 
Barloe Wickham & veltra ex nupero Socierate, cuj 
honorifice ſum recordatus) ſcientiam iſthanc lis 
minimam, in jure civil: mihi acquifitam (intender | 
memet, prorſuſque huic deſtinato ſtudio) accepiff]  . 
lubentur agnoſco. Heu, heu fortuna tam vaga ma 
meque ardua ! Ve hominum malitiz, fidelium p 
gentem, atque Lzſz majeſtatis Jura vindicanti 
hiſce conatibus, ſummeque fractorum, ſpernentiudſ” 
Vz invidiz, ſzvitizxque novercz, ita immenſe iff” 
quz ! De efſemeo ferme ſpoliavere : In me miſeri 
protruſere, ut conamina, conliliaque mea abori 
tur. De hiſce loqui ecquid ultra ſtatuero ? 
patrocinitum, 4 vobis mihi donari imploratum, r 
certe omnino : Ur opus inſuper hoccine a me | 
ceptum pergratum vobis videatur : Effetum ( 
ti in votis ſemper habeo poſitum meis) ſu Conf 
PRIne debitum, nuſquam vovere omittendumſ}-*"" 
mihi, 
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on gT i« not unknown to any who pretend to thei leaft of 


l eirher Learning or Hiſtory ; that the Civil Law 
| "WA ( though ſo contemptible in this our Nation )) s & 
Study of as great Learning and Reaſon, as any Law 
Os » the World : No Nation where it is profeſt, ever yet 
\ .Somplaining of its Deficiency in any thirg, might render 
- Tt compleat and perfect, ſo as to adminiſter Juſtice to 
ipvery one 11 their Station. 

Nor have the Profeſſors thereof been leſs in eſteem, 

r leſs eminent, than the Profeſſors of our common Law 
Bere here i» England at this day ;, berng alway notified and 
diſtinguiſhed from other Profeſſions, by the graveit and 
moſt reſpettful Titles; (as JurisPrudemes, Juris- 
Conſulti, &c. ] - Nor have they ever wanted the Be- 
nevolent Aſpect of thoſe Emperours and Princes, under 
whom they exerciſed this Function, employing them in 
their Embaſſies and Councils ; by reaſon whereof, they 
have received great Bounties, and have had Honours con- 
ferred npon them, for their Service inthat Capacity. One 

Cf inſtance we have of the Emperony Charles the Fourth ; 
UN who conferred upon Bartholus ( 4 Learzed Civilian, 
and one of his Conncil ) « Coat Armour, as a reward of 

his Ingenious Councils and Memorable Service. 

And truly T ſee no cauſe, why we ſhould have |, 

but rather greater eſteem for all ſuch wholeſome Laws, 
a curb and limit the Exorbitances of Licentionus Me: ; 
a; 
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at ſuch a time, when the juſt Vengeance is ready to ov 
take us, For what [diot aiſcerns not the manifold 4 
deformed Confuſion of Opinions, Worſhips and Manner, 
have corrupted things both publick and private ? Daih 
and almoſt Tragical Examples, obvious to all, ao « 
monſtrate to us, how Licentious Men are grown; ht 
they make themſelves drunk with WickeaxeſS; how t 


endeavour to eclipfe the luſtre of our Common-weal, bo 


they ſtrive to bring a Plague upon our Church, a 
Danger to all, 


FleCtere fi nequeunt Superos, Acheronta movebun 


T hat our Eccleſiaſtical Laws profeſſed in this Lani 
bave lain, and at this inſtant, do lye under moſt unjuf 
and ſevere Imputations, 1am very ſenſible. And bein 
deſirous to convince the vulgar, that they are unjuſt ; 


T have reduced the following Diſcourſe into Engliſh, ani 
that in fo full and plain a Method, as the weakeſt Cal... 


pacity may be ſatisfied, and inform it ſelf as to the juſt- 
neſs of Proceedings : And ſo may be induced to lay aſia: 


their common and uſual Exclumations againſt the Church 
and Government, ana rather hate the Manners of ſuch. 
time-ſerving Wretches, as ſtick at no Extortion or Op. 
preſſion, nay raiſe their own Fortunes and Eftates; noth 


reſpefting what Injury accrews to the Church or its Go- 


vernment at the ſame time. But it has been the Misfor-þ 


tune of ſeveral Nations and Societies, to entertain ſome 
one or more, whoſe indirett Prattice, was ſufficient to 


bring a Scandal upon the beſt and pureſt of Profeſſions and p 


Governments, Which makes Tully renew to the Con- 
fideration of the Senators in his Oration againſt Catiline, 
the ancient Proviſion was made by their Laws, to pu- 


niſh a Pernicious Citizen with more ſevere Puniſhments, Þ5 


than an Inveterate Enemy. Tet however, I hope an 
amenas 


The Epiſtle to the Reader. 


mends is made by others, imployed in theſe Concerns, 
hoſe Honeſty and Ingenuity ſets them above all baſe 
nd [neaking Aits ;- ſo as not to ſeek Preferments by In- 
Waring other Men; nor to get Eſtates by Oppreſſing the 
iWountry, and Scanadalizing a Government unblamable : 

either will they need to cover or leſſen their own Crimes, 
y making every little Miſcarriage or Precipitous Aft 
ommitted by other Men, appear black and odious. Such 
Mer I queſtion not there are, but T fear they are very 
arce. 

The enſning Diſcourſe is not ſet forth, either out of 
Prejudice or Oftentation ; but that the Pradtice of the 
piritual Courts, may be underſtood by all People, to be 
, cgular and juſt: Nor i it, 1 hope, leſs uſeful to the 
. Muris Tyrones, by being iz Engliſh, aud having not 
ly the 73 in, but the 73 $tin, not only an account that 
8 thing is, but what and why it is: T hope it will rather 
? more uſeful ; the true 4roper, of every word, as it 
F-ls in to be diſcourſed of, or underſtood in the Prattice, 

ing alſo given : Which Cicero in his Book, de Officiis, 
counts a thing of no ſmall moment, as he intimates in 
eſe words : Scil. Quz a ratione ſuſcipitur de aliqui 
FF inftitutio, debet & definitione proficiſci, ut intel- 
 Wgatur quid fit 1d de quo diſputetur. 

'& Some probably will quarrel that I uſe Mr. Clarke's 
— Fords, Quid ditum quod non prius? 1 affirm "tis 

#9 Argument of Arrogance in me, nor aty Derogation 

om bs worth: Seeing none but his words, or the words 
ſome of his Contemporaries, could have had ſuch Au- 

ity ; he having = an antient Prattitioner, and 
Inrming many Points of Prattice to have been obſerved 

Praxi Perenni, for many years together : And ſo con- 
quently allowed of as good Precedents to Succeeding 
ves. Which thing being conſidered, may, I hope, take 
If the Edge of Detraition. However, to ſuch as are diſ- 

_ ſatisfied 
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ſatisfied with the Work, I ſhall uſe the words of a Comi 


Poet, in anſwer to their Querele. 


—— —— —- Non omnibus unum eſt, 
Quod placet ; hic Spinas colligit, ille Roſas. 


Net far be it from me, to be offended at the Envi 
Calumnies of Men : Seeing many Worthies in all Age 
have fall under the like miſhap. T ſhall only ſobe 
and ſincerely affirm, my chief aim was the Glory of Gi 
and his Church, and the Good of my Conntry-men. 
that my only Hope uy, every Detrattor will in time be 
ſhamed of his cauſelefs Detrattion, when he ſees ſo mu 


Reproach fpread abroad in vain. 


Invide quid laceras? An effrznata voluptas ? 
Quid latras ? Mordes ? Quid tot prz(tigia cane 
Depone invidiam : Non eſt tua tuta voluntas, 
Tu Dominum ultorem, juſtorumcerto videbi 


Tet at the ſame time, T acknowledge the Undertaki 
i weighty, and the Attempt bold in me : Conſidering t 


C 


ſmall Experience I have had in theſe Concerns ; the ml , 
ny Me and Diſcouragements have continu ry 
prevented thoſe Opportunities others have imployed, - p 


improving their Knowledge and Faculties: And 4 
confllering the Work is to undergo the Cenſure of ſo may - 
Ingenious Criticks, to whom 1 That be obliged for te tr 
Candid and Friendly Cenſure or Reprehenſion ;, hopi 
they will with Candor amend whats amifi, and be Pro 

ted to ſome new Adventure, on this account, may re 

them more Sexviceable to their Country-men. At leaſt 1 
not doubt but this will find a Friendly aud Canaid Acre, _* 
tance among ſuch as are hw 16. 89s, and whoſe aff... cc 
and meck 1 empers will rather prompt them to amend iich t| 


Errour committed, than Calumniate. __ , 
| lace +1 


TH 


2 09.8 


PRACTICE 


OF THE 
Fo 


&ccle{iaſtical Courts, 


'T THE FIRST PART. 


as. | 

" CHAT I 
ti 

7 | + 4% »e es 


a bat a Court is, and of the Eccleſiaſtical Courts 
' & which are celebrated, or kept by the moſt Reve- 
"| rend the Arch-biſhop of Canterbury. 


1. The definition of 4 Court , and what Courts are here 
treated of. 


Court was formerly called by the Romans, a 
part of the People ; from the diviſion of Romu- 
I luz who firſt diſtributed the Roman People into 
__ thirty parts, that ſo he might more readily ask 
- MeSentimentsor Opinions of every * one, and thereby take *f-4-orig. Fur: 
' Fre of the Republick. Whence ir appears, That the care n bow — 
a Stiich they took in their Political Government, they gave ,,, Jcand 
t the ſingle denomination of a Court. Afterwards the nicip. a. 21. © 
lace F in which they managed theſe publick cares or con- p. 68. 


H A cerns, 
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cerns, or the Seat and Temple of the publick Council, < 
tained the name of Court : which denomination it has at th 
day. A Court being defined the place where Juſtice is | 
dicially adminiſtred. And in the Civil Law it is ſometin: 
call'd by the names of Curia forum, as alſo Fudicium thaw 
1mproperly, being no conſticutive part or immediate Ca 
of that which is properly called Jadicium, but rather ti 
remote Cauſe : Fudic:um being defined by Ariſtotle ui 
Ts Jixaive 8 &Sixs a Judging between the Juſt and Unju 
' and is conſtituted by three perſons, The Plaintiff, ( call 
in the Civil Law A&or) the Defendant ( who is alſo o 
led Rews ) and the Judge, which three may be ſaid to! 
the immediate Cauſe of it. * 

To give an account of the ſeveral diviſions of Courts 
from ths thing, he time of the Romans, or thoſe at this day, were far fro 
Weſemb. par. $, The purpoſe. The Courts here ſpoken of are, the Spirit 
de judicijs ng, al, or Eccleſiaſtical Courts; and thoſe eſpecially which a 


* Aﬀor ab a- 
gends from att- 
Ing. Reis a Re, 


+ I i2- celebrated and kept in the name, ard by the authorityt 
=" py the Arch-biſhops of Canterbury : Which are, 


Firſt, Alma Curia Cantuarienſis de Arcubus London ;, (whit 
probably receives its name from the Effects, or by a Me 
phor, being the Channel whence Juſtice flows like a Chr 
ſtalline ſtream ) is kept within the Pariſh Church of St. Ma 
the Virgin, de Arcubus Civitatis London, and was ancien 
called by the name of the Arch-biſhops Conſfiſtory, as a] 
pears by the old Sratytes of that Court. 

Secondly, The Court of Audience. S. Curia Audientie Ca 
tuarienſis, which is kept in the Conſiſtory place, within tl 
Cathedral Church of St. ?auls London. 

Thirdly, Curia Prerogative Cantuarienſis, which 1s lik 
wiſe kept in the ſame Conſiſtory place. 


K, x oy 2 


Of the Days obſerved in thoſe Courts for Judgment 
| called in the Law Dies Furidici. 


He Days called in the Law Dies Furidics, are ſuch 

are only proper and ſuitable, and ſer apart ( in to 

_ Law) for Judicial Acts: In which reſpect, they are term: 
opp 
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& executed on ſuch days. 
." Theſe Dies Juridici are reduced to four Terms in the 3 


Mor twenty days, ſometimes fewer. 
The firſt general Seſſions held in-the Court of the Arches 


, Faith the Virgin. 

Hillary Term begun, likewiſe the next day(if no Holy- 
y) after the Feait of Hillary the Biſhop. 

Eafter Term was alſo kept on Monday fortnight after 
fer- day, the ſaid Court commonly being proximo Quin- 
Fre Paſche. For Example, in the Year 1680. Qinden. 
- Wſch, is the firſt day of ay ( that being juſt a fortnight 
er Eaſter) and this Term begins the ſecond of May in 
is Spiritual Court. 

Trinity Term was kept in like manner the very next day 
þ;@f no Holyday ) after the Feaſt of the Bleſſed Trinity. 


{Af no Holyday ): And in the afternoon of the ſame day, 
The Prerogative Court is likewiſe wont to be kept. 
After thele days there are no certain or determinate 
zysin which the Law 1s g0_y pleaded. Though fre- 
-,&<ntly after the ſpace of fix, ſeven, 'eight or more days 
er any Court day (as the matter requires ) they are 
ont to have Informations ( as they call them) forthe more 
:eÞ/ie and ſpeedy expedition, and terminating of Suits de- 
nding in theſe Courts. 
It is alſo uſual for Citations to be Iſſued forth againſt the 
efendant to appear the third, fourth, ſixth or other day 
xt following the Citation, wherein the Judge happens to 
nf Judicially ro Try Cauſes ( no day of the Month being 
med ) and this is called des incerts, only in reſpect of 
e time when he muſt appear; the other neceſlaries 
Id conſtitutive parts of the Citation ( Scil. ) de quo & an 
cs exſtiturus ſit, being compleat. In which caſe its ne- 
ary that the Defendant repair immediately to the place 
A 2 where 


poſites to Holydays ; f theſe being exempt from alt Judi- +Weſemb.F'T. 
Fa! Atts, and rendring them null and void if attempted to jedi. & 


F:r; each Term containing ſometimes twelve , fifteen 9, fer. Se#. fin. 


Mor 1ichaelmas Term) was kept for many years toge- y,;1. 
” Wer, the next day (if no Holyday ) after the Feaſt of Court of Arches 


The Court of Awdrence is always wont to be held in the Court of Au- 
,W@rc-noon of the day next afcer the Court of 'the Arches dience. 


[+ 
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where the Court is to be kept, and inform himſelf certa 
ly what day of the Week or Month is the day intended 
his Appearance; leaſt his Adverſary get advantage by 
not appearing. 


AA AG TY A II 
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CHAP. IL 


Of the Original of the Court of Arches, the Court 
Audience, with their Styles, and the Cauſes gener 
ly Tryed in them, alſo the Juriſaition of thoſe 
Courts. Jointly. 


+ KV +: op 
Of the Court of Arches. 


1. Its Original, and why its Official is called Dean of t 


Arches. 
2. Its Style ; how defined in general. 
3. The Cauſes uſually Tryed init. 


1. He Original of the Court of Arches is uncertain, | 
It 1s evident that ſuch a Court as is here ſpoke 


| has been of old : For Alexander the Third being Biſhop 


Rome in the Reign of Henry the Second, did ( by his W 
ting, or Edict to the Dean of the Arches,and Roberr Kilwi 
Arch-biſhop of Canterbury, who held the Seat Anno 127 

abrogate and aboliſh all the antient and obſolete Laws 
that Court and ſet up others in their ſtead. 


The Official of this Court is at this day ( as he has bet 


wont ſo to be ) called Dean of the Arches, being for t 
moſt part imployed in this Kingdom ( as well as in pa 


beyond the Seas) in the Kings affairs, and therefore { 


dom reſident within the City of London. 
But he being abſent, the Dean of the Deanary of 
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Arches, ( whoſe Juriſdiction is terminated by the LimitYifq a11 


2x Bounds, of thirteen Pariſhes in London, which are belon 
. Iſ 


doever 


T, 
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ertap to the Eccleſiaſtical Juriſdiftion of the Arch-biſhops 


led 
by 


Canterbury ) is often ſubſtituted, as the Surrogate of that 
ficial 3 ( and that by preſcript of the antient Statutes of 
> fajd .Court) in which ſtate he hears and determines 
uſes as Official. Whence by vulgar error he ( as alſo 
e Official himſelf whilſt at leiſure to diſpatch buſineſs ) Is 
ed the Dean of the Arches. The ſaid Official is like- 
ſe called Official of the Conſiſtory of the Arch- biſhop ; 
elſe dacely Official without other addivion, as appears 
the ſaid Statutes : Sometimes the Archbiſhop of Can- 
bury has had no other Official at the ſame time beſides 


2. The next thing conſiderable is the Style of the Court, 
his word Style is confuſedly taken in the Law ; ſome- 
es for the word Conſuetudo ; ( which takes likewiſe the 
me of Stylus Curie, Stylus Fudicii, &c.) How theſe words 
lus, Conſuerudo & Obſervatio dodifter, is too tedious now 
ſhew : though formerly they were indifferently uſed one 
ranother. Ir is defined at this day a particular Cuſtom, 


Wy powerful, and of force in that Court, where ?cis in uſe : 


which reſpect jt differs from a Cuſtom which may poſli- 
y be ſo general, as to be of force in the ſeveral diviſions of 
ourts. The Style of this Court is uſually entred in words _ 

. | * Offctalis 
this effect. ( Scil ) w-1 8 dſo cjuref 
Danie! Dun Knight, DoRor of Laws, principal Official * jc;,m Lind. ge 

the beautiful Court of Canterbury in the Arches Lon- Sequeſt. c. fre- 
Mm. guens verb, Of- 
3. As to the Cauſes tryable in this Court ; its Official **7=!**: 
: - T Lind. de 7u- 
the proper and competent Judge to take cognizance zz;.;zc.c. r.verb. 
T all Eccleſiaſtical Cauſes whatſoever + not only at the In- commitatur. 
ance of Parties, but aiſo of his meer Oifice, or when ?tis Decan. de Arcu- 


omoted, as alſo all manner of Appeals whatſoever from 9 ex/o/2 con. 
ſuetud. abſque 


"Wy Biſhops, Deans and Chapters of Cathedral or Colle- Commiſſions 


late Churches; Arch-deacons, their Officials and Com- Archiepiſcopi, 


iſſaries, or other Eccleſiaſtical Judges whatſoever ( ex- non poreſt cog- 


Ut 
"0 


pt ſome certain peculiar Juriſdictions within the Province noſcere in Caus 


f Canterbury, which belong to the King's Majeſty ) having, = Tay P — 


r exerciſing any Eccleſiaſtical Juriſdiction or Authority. -,,- ,.. 


Iſo all Commiſſarics of the Arch-biſhop of Canterbury, what- ze; ef genera- 
;Focrer particular or ſpecial within all or any Dioceſe of lis vel ſpecialic- 


A 3 his 


Frequens verb. Official of the 
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his Province; to wit, from the Commiſſaries of the / 
biſhop which are conſtituted within the City and Diocek 
Canterbury. Alſo of all Complaints whatſoever againlt 
of the aforeſaid Judges ( except as before excepted ) 
denying or delaying of Juſtice to be adminiſtred, TheC 
cial of the Court of Archcs may alſo procced in all Cz 
whatſoever relating to Benefices, either by way of Con 
betwixt parties or by way of ſingle or double compla 
and may inſtitute or ſuſpend. 


3 B# -Sx 20S » 
Of the Court of Audience. 


. Its Original. 
. Its Style. 
. The Cauſes uſually tryed mn it. 


13 MN 


IVY Original of the Court of Audience ſeems to 
from this ( Scil.) the Arch-biſhops themſelves 
wont to try and determine very many Cauſes at their « 
Pallaces ; but before they pronounced their definitive 
tence they committed the matter to be diſcuſſed and arg 
by ſeveral-men, skilled and learned in the Law, whomt 
named their Auditors : So that for the executing this Po 
( formerly domeſtick ) there were Auditors of the Ar 
biſhops Court, ( and of the Cauſes therein) appointed 
Ty where. To the Auditors there was likewiſe joine 
Chancellor of the Arch-biſhop, who executed Cauſes 
their mere Office only and no other. 

2. The Style of this Courrt is in the name and ſtyle of 
moſt Reverend the Arch-biſhop, and all perſons ſummc 


® Vicaris Ge- tg appear, are ſummoned in his name, to appear before 


«= whe. g * Auditor of Cauſes for his Court of Audience. 
differunt Lind. 3- The AuCitor of the Conrt of Audience of Can 


de ſequeſt-poſ. c. bury, hath in all things, the ſame Juriſdiaion with the | 
Arches ; and has anciently been ( a 
preſent he is ) by vertue of a ſpecial Commiſſion, Vic 
General of the ſaid Archbiſhop of Canterbury in things Spl 

fl 


Vicarios (oF 
verb. Official. 
eorum Officia 
7bi reperias. 
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al; in which capacity he executes all and ſingular Spi- 
itual and Eccleſiaſtical Juriſdition of every Dioceſe be- 
FSoming vacant within the Province of Canterbury, which 
night other ways appertain to the Biſhop thereof, if in be- 
3g: and the ſaid Juriſdiction ( the Epiſcopal Seat ſo be- 
oming vacant ) he is wont to exerciſe by himſelf, and his 
ommiſſioners ; and alſo to inſtitute, to ſuch Benefices as 
Wre vacant in any Dioceſe within the Province of Canterbury 
A che Biſhop thereof being ſo awanting ) as well as in the 
Dioceſe of Canterbury. Likewiſe he may by Law and Cuſtom 
elebrate the Ordinary viſitation within the City and Dio-* 
eſe ( where the Epiſcopal Seat is vacant within the Province 
foreſaid ) and punilh ſuch offences as are there preſented. 
his likewiſe happens equally to both the Judge of the 
ourt of Audience, and the Official of the Arches, that 
ps well the one as the other, may ſummon any Inhabitant 
within the ſaid Dioceſe ( ſo vacant as aforeſaid ) to ap- 
ear before him in the Place of Judgment above-named, 
otwithſtanding the Stat. 23 ZH. 8. c. 9. Seeing, that by 
he vacancy of the Epiſcopal Seat of any Dioceſe, within 
he Province of Canterbury the Arch-biſhop is made the Or- 
dinary of the Place and of the Dioceſe, during that va- 
Wcancy; ſo that he may tolerate his aforeſaid Judges , 
that they may freely cite all Inhabitants within that Dio- 
Mceſe where the Scat is vacant, and compel them to appear 
in the ſaid Courts at London, notwithſtanding the afore- 
ſaid Statute. 


SECT. 3. 


5} Of the Juriſdiftion of the Judges of the two afore- 
ſaid Courts jointly. And what Juriſdictions. 


of 
10 TY Ecauſe as is aforeſaid one and the ſame Cauſe, may be 
re tryed inthe Court of Arches, and Audience it is left 


tothe eleion of the Plaintiff to elet in which Court he 
will inſtitute or promote his Cauſe, whether in the Court 
of the Arches, or Audience; yet ſo, as no man be cited 
oripinally ro appear out of the Dioceſe or peculiar Ju- 
riſdiion in which he lives, except in the caſes under- 

A 4 written. 


£4 
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Witten. Scil. 1. Except a Suit be commenced for any pr £0 


ceſs committed , or any Office neglefted or omitted, Wgit £© 
gainſt Juſtice and Equity, by any Biſhop, Arch-Deacyſ#a*x * 
Official, or other Perſon or Judge having any Juriſdidicfore 1 
Eccleſiaſtical z or 2. Except it be proceeded by way of A 

peal. Or 3. Except cither of the Parties in Controver 

do think he has any juſt cauſe of Gravamen, or damy 
offered him by the Ordinary of the place, his Subſtitute 

or Miniſters, after the Suit is commenced before the {: 
Ordinary; Or 4. Except the Biſhop, or Judge dares n 

or will not proceed againſt the party convened before hin 

Or 5. Except the Biſhop or Ocdioary of the place, whe C 
the Cauſe ought to be Inſtituted, pretend himſelf int 
reſſed in the buſineſs directly or indirectly ; Or 6. Exce 
the Biſhop or other inferiour Judge having Eccleſiaſtical | 
riſdiftion, in his own Right, or by Commiſſion from ſor 
elſe; do by his Letters of requiſition or remiſſion, deſire, 
requeſt the Arch-biſhop, his Official or Auditor afore-ſa 
named, to take to him the ſaid c5uſe, and duely to e 
amine, and determine the ſame; Or 7. Except a Su 
be commenced in a Cauſe, for Subſtraction of a Lega 
where the Will ( by which the Legacy is given ) is prove 
within the Prerogative Court of Canterbury, ſeeing in thi 
caſe, the Exccutor, by proving the Will there, has ac 
knowledged the Arch-biſhop his Ordinary, and hath cor 
ſented to his Juriſdiction; Or 8, Except the Suit be try 
able, as in the Caſes mentioned in the enſuing Chapter 
In any one of theſe Caſes the Defendant may be ſummone( 
to appear ( Originally ) ont of the Dioceſe where he lives 
notwithſtanding the Maxim Atdor ſequitur. forum Ret, tha 
is, the Plaintiff muſt inſtitute his Cauſe, in the Court, taÞi 
whoſe Juriſdiction the Defendant be:longs ; for the word 
Forum competens, a compeient Couit, and Furiſaiftio fu 
data are convertible terms. 

The word Juri/d:#io * fromthe uſe of the Roman Lam! 
is variouſly taken and underſtood ; That here ſpoke of 
ſeems to be only Juri/dictio ordinario, which is a lawful 
power ( given to him who is appointed Magiſtrate ) toſſprov 
determine civil and private Cauſes : ſignifying likewiſeVÞſtz 

forumForn 
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Ny efÞrum competens + or the proper Court where any ought of + Ordo Car 27» 
ted, Sght to appear; in which ſenſe alſo we are to underſtand 727; 15 «t+ 


Jeacof #dex ordinarins to ſignifie a competent or proper Judge, fame. bi 
ditiefore whom any ought to be convened. Ms 17. 

of Aj : 

ver 

lamy 
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Of the Prerogative Court of Canterbury. 


Xcel 1. Its Style. 
cal JiQn 2. The Cauſes Tryed therein. 
1 fonff 3. The manner of declining the Fudge of this Court, and the 


ire, manner of alledging his Turiſdittion. * * This is ſhown 
e-ſai P afterward in 
o FT He Style of this Court, is likewiſe wont to be, inthe = Hl gel of 
| $i Name and Style, of the moſt Reverend, the Arch- '* 9&7: 


. num, 1 5+ 16s 
gariſhops of Canterbury ; and all Perſons ſummoned to appear 7 


rovefie likewiſe ſummoned in his name to appear before Him, 
n thiÞþr the Keeper, Maſter or Commiſlary, of his Prerogative 
'S aFourt of Canterbury, 
conf} 2, To the Judge of the Prerogative Court do belong all 
 CryProbations; agd Approbations of Teſtaments, the Power 
pteryf granting Adminiſtrations of the Goods of Perſons dy- 
oneFFng (inteſtate) within the Province of Canterbury ;' towit, 
ivepho have Goods, Rights or Credits moyeable or immove- 
ble, + our of the Dioceſe, wherein they lived, or inha- + De bonis oy 
,, tqÞitcd at the time of their Death, of which they were ca- #erris teftand,. 
ordgacitated to diſpoſe, or have diſpoſed : If the ſaid Goods _ ny [2 
funſfſo out of the Dioceſe exterid bur to the value * of 51. or $4.04 
Ipwards, which ſaid Goods are called boza notabilia, by jutum ".teftame 
te Style and Cuſtom of that Court, which is in force verb. * aicis. 
of fit this day. 5nd (0 
wu In this Court are Tryed all Cauſes of Inſtance, for the Set, EY 
) toproving and revoking of Wills, whether Originally (in that "%. 
wiſeBoſtance ) exhibited, or formerly proved in Common 
rungorm of Law ; and for the granting and revoking of Admi- 
niſtrations 
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niſtrations in the aforeſaid Caſes, whether the Judge 
privy to the Circumſtances, at the time of granting t 
Adminiſtration, or whether it were ſurreptitiouſly obtain 
ed, the truth being ſuppreſt, and falſity ſuggeſted by t 
Party deſiring the. Adminiſtration, contrary to the 
and the Statute, or if it afterwards appear there was? P 
Will proved or Adminiſtration granted by any other Jude 
( whereas the ſame ought to have been done- by t 
Judge of the Prerogative Court ) and that it is evide 
touching their timerary Adminiſtring,; in theſe or t 
like Caſes, Cauſes'of inſtance may be promoted in t 
ſaid Court : Alſo all Cauſes about giving accompts, 
Example: If any Will be proved in Common Fe 
( which is done by the ſole Oath of the Executor) 
any Perſon have an Intereſt in the Adminiſtration of ti 
Deceaſed*s Goods ( being perhaps prevented of his | 
-tereſt by this pretended Will) he may force the Ex 
cutor to prove the Will by Witneſſes, which if the Ex 
cutor do not ſufficiently prove, Sentence is to be give 
that the Deceaſed dyed Inteſtate, and that the Probate « 
that Will ſo granted in common form of Law, is to | 
annulPd and reyok®d. If an Executor, who is a ſtrang: 
to the Deceaſed, ( that is) no way related to him, han 
the greateſt part of the Deceaſed's Goods bequeathe { 
to him, and is doubtful ( the Witneſſes to the Will bei 
dead ) leaſt the Children, or next of Kin, og the Widde 
of the Deceaſed, ſhould commence Suit againſt him fe 
the future, he may by vertue of that Will call the Relid 
LIM the Children and next of Kin of the Deceaſed in ſpeci 
rand, wn y;, Cf they think themſelves any way * Intereſſed, ) and a 
deris aprobaxe Ofhers whatſoever in general, that pretend to have at 
perſonas ſuas, . Intereſt in the laſt Will and Teſtament of the Deceaſed 
Gzvola caut. or in the Adminiſtration of Mis Goods, to come and fe 
(Agog the Will proved by Witneſſes; and lawful Proof beiry 
8 ſonali _ made of this Will, and a definitive Sentence paſt for tht 
i * Validity of it, this Will can never be made invalid 
voidable hereafter ( fo as there be no nullity in the pre 
ceedings ) though the Teſtamentary Witneſſes dye int 
mean time. And this is frequently practiſed. But aft 


a Will has been proved in Common Form of Law with 
out 


RT, —— 
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e 


inp iSuc being queſtioned or diſproved for the ſpace of thir- 


obrallly t years, then all benefit of Diſproving it, is taken away f Swinb. part. 


by t id loſt. GR " 
it j . amen þ9 
1e But it is to be obſerved, that when an Executor is called ai & 2 


was Yo provea Will by Witneſſes, and does ſufficiently prove gr, commu- 
Jud; if the Plaintiff, who deſired to have the Will ſo proved, ni probatum, 
»y tiÞpakes no exceptions or replyes ( after the publication of &c, Vide mas 
videhe Witneſſes ſo examined upon the Will ) againſt either "*: _— 
or offie Will or the Witneſſes, nor does propound any dila- j;,"7,}.ter ha- 
in oFory matter, to hinder the giving of Sentence for the va- ens lib. 'in po= 
's, fidity of the Will, then the Judge cannot condemn the te/t.inzext.n.7s 
Forparty (overcome) in' expences : But it is otherways if he 
or ) $19ces propound dilatory matters, and fails in the proof 
of tf them , for then he is condemned' in expences of Suit, 
is 1 leaſt in thoſe that are made ſince he propounded his con- 
 Fylfcrary Pleas. 

 Exlfl Alſo all Cauſes in this Court are ſaid to be Summary Cau- 
> ive ies» becauſe they require a Summary Proceeding. 

te & Laſtly, it is to be noted, that if any Will be Exhibited at 
to WIfhe Petition of any Party deſiring to have it revok'd, it is 
ang "ery neceſſary the Proctor of that Party ( inſtituting the 
haCauſe ) do immediately accept the contents of that Will, 
the fo far as they make for his Client, leaſt if any Legacy 
beinfÞ Deing given his Client by the Will, he likewiſe looſe that 
Idol by bis general Negation, and Diſproving the Will. This is 
1 fy 2 work of Supererrogation, being ſpoke of ( and more pro- 
1i4Y perly no doubt) in the particular Practice which theſe 
Cauſes require, 


SES T.:4 


$ The manner of Proving of Wills in this Court in 
Common form off Law, &c. 


1. What a Will 6, 
2. What are the Conſtitutive or Eſſential Parts of it- 
t 3. What are the Accidental or Formal Parts of it ;, and how 
T it differs at this day in England from thoſe Forms ob- 
ſerved by Juſtinian. 
4» The differences of Wills,many ſorts of which are —_—_— 
$» SS 


A 
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| 5. The Will how prov'd in Common Form, and the Exec 0045 ( 
tor how ſworn, ted) « 
| 6. No Executor named in the Will to whom u« the E xecuti ben Fi 
| of the Will committed. uſt 11 


n this. 
ronou! 
me to 
6. If 
xecutl 
atee n: 


| 7. The Executor being dead, who muſt prove this Will. 


| O this Court likewiſe belong ( as is ſaid ) the Pro 
| * Mynſ. Inſt. ving of Wills, &c. 


nn 1. A Will or Teſtament is defined the abſolute * Ser 


| ext. teſtament. . . - 
| n. 5, 6,7,8,9. Which we intend ſhall be done after our death. 


per tob hee 2, The conſtitutive Parts of this Will are, the Teſtator 
| omnta reperias. gho has power, to make a Will lawfully ( intimated by thel 
| 


—_— >. 
© with bby, oe EAT AI ne tn 


tence, Determination, or Decree of our Will, touching tha 


words, our Will :) And the Executor called in the Civil La 
( heres) which is implyed in theſe words {| abſolute or jul 
Sentence ] for it cannot be ſaid to be perfeCt unleſs an Ex 
ecutor be appointed: 

3. The Accidental or Formal Parts of a Will are the 
Witneſſes ; or thoſe Circumſtances which are uſed as Att 
ſtations to prove the Will Juſt, Lawful and Right. The 
lennity of which, differs much at this day, ( here in Eng 
land )* from that formerly practiſed ; and mentioned þ 
Tuſtinian and other Civilians, as may appear by Stat.30.Car 
2,C. which will ſhew the Solennity ſo much at large, as It 
needs not be here inſerted. 

4. Thedifferences of Wills are many, as they are enu- 
merated by Juſtinian in his Inſtitutes, the Digeſts, and the 
Gloſſes thereupon ; but what ſorts and forms of Wills are 
only in force now in England, may appear by the dboveſaid 
Statute. . 

5- At the time the Executor Proves the Will, be brings 
to the Judge one or more Witneſſes, who ſwear to make? 
true Anſwer to ſuch Queſhions, as the Judge demands of 
them touching the laſt Will and Teſtament of the De- 
ceaſed. Then the Executor ſwears in this manner. Tos 

ſhall ſwear that you believe this to be the laſt Will and Teſtament 
of the Deceaſed, and that you will pay all the Devts and Lega- 
cies of the Deceaſed, ſo far as the Goods will extend, and Law 
ſhall bind you ; and that you will cauſe all the ſaid Goods to be 
apprized, and make a true and perfet Inventory of the or 
Gooas 
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vods ( at a day appointed by the Fudge, if none be then exhi- 
ted) and likewiſe a true and juſt accompt of the ſaid Goods, 
hen you ſhall be thereto lawfully called. So help you God. They 
bſt likewiſe enter Eond to the Ordinary to this effeft. Up- 
n this, the Jydge, either tacitely, or expreſly in words, 
ronounces the Will valid, and grants the Execution of the 
ame to the Executor. | 
6. If there is no Executor named in the Will, then the 
xecution of the Will, is commited to the Univerſal Le- 
atce named in the Will if there be one) ſimply as if he 
There Executor. If there is no ſuch named, then the Ad- 
iniſtration with the Will annexed is granted to the next 
f Kindred to the Deccaled, in like form as Adminiſtra- 
Hons are granted, if there be no Widdow, or that it do 
lot plainly appear to the Judge, who the Deceaſed intend- 
d for his Executor, 
The Executor dying before he can prove the Will, then 
enext of Kin to the Executor proves the Will ( if the 
Felidue of the Goods were diſpoſed of to the Executor, by 
hat Will ) with Adminiſtration thereto annexed : as ſup- 
joſe a Wife, ( being Executrix and Univerſal Legatee, na- 
ied in her Husbands Will ) dye before her proving the 
ill, (leaving no Children, of her Husband the Teſtator) 
$1 this caſe, the Ordinary grants the Adminiſtration, with 
he Will annexed, to the neareſt of Kindred to the Wife, in 
Wanner as follows. 


= © »ts op © 
Of Adminiſtrations. 


1. How theſe words Adminiſtrare and Adminiſtrator are 
underſtood. 

2. What are the ſorts of Adminiſtrations here meant of. 

3. By what courſe obtained, and the Oath they take. 


Dminiſtrare, & negotia * gerere, ſeem to be recipro- , , , Tus 
cals ; in as much, as they predicate de Procura- ,;, 0. 41. 
we, or the Manager of affairs: and an Adminiſtrator in mers. verb. Ads 
large ſenſe, is no other than a Procurator (that is he ) miniftrativ. 
who - 
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who derives a power to manage, or carry on affairs : thei 

' Office, or Act is called Admini/tratio : but theſe words mon 
ſtri&ly taken ( as they are here meant ) do ſignifie the m 
nagement of the affairs, of any one Deceaſed, by a ſpeci 
Power derived from the Ordinary of the place, cc. Soth 
negotia gerere, and negotia agere, are oppoſſtes, ſeeingth 
laſt predicates only of Judicial Acts. 

2. This Power ſo derived from the Ordinary,are the La 
ters of Adminiſtration, which are either ſimply ſuch,no Wil 
at all being made, or comparatively ſuch, where a Will bein 
made, but the Executor either not named or elſe 1s dead, 
above; in which caſe the Will is proved as before, and Le 
ters of Adminiſtration annexed to the Will with the ordi 
nary Probate ( which is the Judges Approbation Of the aj 
Will, pronouncing for the validity thereof) and this is cal 
led an Adminiſtration, with the Will annext. 

3+ If there is no Widdow, or Relic of the Deceaſed (t 
whom the Adminiſtration of the Goods of the inteſtat 

* x- is ſaid to * ought to belong of courſe ) then the neareſt of Kindret 
die inteſtate coming to obtain Letters of Adminiſtration, muſt firſt ha 
who either + Citation, againſt all and ſingular next of Kindred to th 
| roy Deceaſed, to come, ( at a certain day, named in the Cit: 
according to £10n ) and appear before the Judge, and ſhew cauſe if the 
Law, or if be- Can, why Adminiſtration of the Inteſtates Goods may ne 
Ing made it is be granted to the Party, at whoſe inſtance, the Citation | 
i obtained ; and this Citation is to be publiſhed in the Parils 
cuter is names Church» where the Deceaſed inhabited, ( whilſt he lived} 
in the iy, A Sunday or two before the day of appearance : if none ap} mn 
uftin. Inſt. de pear to ſhew reaſons to the contrary, or that ſome more, Th 
1 -— om equal degree or intereſt, ( with the Party who took out th 
inteltat.  publick Citation ) do appear, then the Adminiſtration 
granted to them equally. If there is a Will, whoſe Exec 
tor is wantivg as above; then that Will is proved, and th alog) 
Adminiſtration of the Deceaſed*'s Goods annexed, If thi. in 
Deceaſed died in debt, the principal Creditor, or any of thiſhe w 
Creditors, may uſe the like proceedings. This practice Whrg 4 
Jong uſed, ( in the Courts of his Grace the Lord Arch-bi 
ſhop of York eſpecially ) pleads its own reaſons and necellWne | 
ty, {o that no reaſons need be ſhown for it, The Oath take 
by the Adminiſtrator, is to this fallowing effect, 
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"AY Yo ſhall ſwear that you believe the Deceaſed dyed without 
king any Will, and that you will faithfully Adminiſter all his 
; Moods, &c. and pay all his debts ſo far as the Goods will extend, 
dthe Law ſhall bind you, and that you will make 4 true and 
Wh {c Inventory of all and ſingular the Goods, &c. of the De- 
iſed, and likewiſe a true and juſt accompt of the ſame, accord- 
7 to the purport or intent of the Bond by you to beentred, for 
due Adminiſtring the ſaid Goods, &c. For it's a great mi- 
zke to impoſe an Oath contrary to the Law; for the form 
the Bond they enter was appointed to be taken, by an A& 
Parliament, 23. or 24. year of Car. 2. which limits them « p, z;ce pj. 
Meir time, both for an Inventory and Account, &c. So that ne reperias a- 
\Woner than that Law limits them, they are not liable, to be pud Mynſ. lf. 
Wiled to give either Inventory or Account, as I ſuppoſe. If *#*reditat.ab 
We Deceaſed leaves Children in minority, then the next of —_— _— 
ndred takes the Adminiſtration to the uſe of thoſe Chil- pur ge Succeſs; 
en,and gives good ſecurity to theCourt for their portions.* 


CH AP. IV: 
+ x *» ut * 


hat manner of Cauſes may be tryed in the Eccle- 
faſtical Courts. | 


ed 1. What this word [| Cauſe ] ſignifies, and what is here 
1 meant by it. 
reagn. The Cauſes whereof this Court takes cogniſance. 
J Cauſe ( called in the Latine Ca»ſa ) is defined (b 

Logicians ) That, by whoſe Vertue or Efficacy __ cnn 
y thing is made to have a Being or Exiſtence ; but what ten.ex.c.1.SeF. 
©" Walogy or Coherence, this may have with that which is 7m excomw- 
re intended, I leave to the more curious to determine : "747% verb. 
ie word Cauſe is Metaphorically uſed here , for the ©": 
<JÞrd Action; which (amongſt thoſe many ignificati- 
$ the Gloſlaries ſeem to put upon it) we ſhall only 
fine to be the right of proſecuting or purſuing (in 
"Court of Judicature ) whatſoever any one ſuppoſes, 
properly his due, &c. Likewiſe the diviſion of this 
word, 


WE / 
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word, into Actions mixt, real, perſonal, &c. were from 
t Alciat-pr.fol. purpoſe to be inſerted here. } 
{do See 2. As tothe Cauſes whereof theſe Courts take Coy 
foo Lanf. de pe. Zance, they are theſe following. 1. If Perjury be coma 
Fition. n. 3. de ted by any Witneſs or principal Party (s. e. the Defendanih 
verb. Sizn. a in their Depoſitions or Anſwers had or made, in any| 
Seb. Almers. cleſiaſtical Cauſe ; the Party ſuffering dammage by 
__ _ Perjury, ( or any elſe, as ina Cauſe of Correction ) 1 
Perjury. promote the Office of the Judge, ( for their Souls ge 
and proceed before the Eccleſiaſtical Judge againſt 
perjured perſon, in a Cauſe of Perjury : or rather n 
Cite him to anſwer certain Articles tonching his Sf 
health, and efpecially manifeſt Perjury committed, (i 
Cauſe depending before the Eccleſiaſtical Judge ) to bee 
jected at the promotion of N. And if the party conveife 
be convict of Perjury, he is to be Canonically puniſ: 
at the diſcretion and will of the Judge z according to 
quality of the Cauſe. Lindwood Provincial Conſticution 
penis. c. e/fterne Santtio. verb. perjurio. But it may | 
be inquired, how the Principal Party ( who is wont, for 
moſt part to anſwer as to his creduliry, and not as tot 
abſolute truth of the matter ) can. be convidt of Perj 
I anſwer, that if the Principal Party ( that is, the [ 
fendant ) do anſwer negatively to any Poſition, which 
tains his proper Fact ( and that which he has but late 
committed too) he ought to be convict, and condemt 
as guilty of Pexrjury, if the Poſition deny?d be proved 
witneſſes: But in this caſe, conſult the Learned in the Lz 
whether the Reſpondent ought to be convinced of Perji 
®* Dehac mate- for anſwering as to his Credulity or Belief, * where t 


DH 


71a plura repe- matter being his own proper Fat, is recent, and may 


nn preſumed to be within the verge of his knowledge, 


Reſporſ. per tor, freſh in his memory 3 And although the Defendants 


| @ preſertim n. for the moſt part anſwer to the Poſition, contalning tt 


| 
| 
| 


| 22. adrem. fa- gyn proper Fa@, ( as alſo tothe other Poſitions, which 


«.@n.Set.11 not contain their own proper Fa& ) I belicve or 1 do 


believe, &c. I preſume this Error has inſinuated it 
through the Ignorance or Negligence of the Regiſter 


Symon, © Examiner, who takes the anſwer. 2. If a Clergyman| 


committed Simony in obtaining an Eccleſiaſtical Benehoſ® 
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rom may be convened either by the Judge his mcer Office, 
at the Inſtance of a Party, and may be puniſhed accord- 

: Cofflp to the Canonical Sanctions; as alſo the Lay-perfons, 
ho are ſharers in that Crime. 3. A Uſurer likewiſe ( at 
ndanþſt tvuch who lends money to uſe , and receives for the 
Wne dircaly or indirectly, above the rate or quantity of 

n pounds for every hundred, but not elſe) may be con- 

| ) afEned and puniſhed by the Eccleſiaſtical Judge. For by the 
utes of this Kingdom, it is prohibued the Eccleſiaſtical 
dge to proceed againſt Uſury except the aboveſaid Caſe 
er nf made ſufficiently appear. 4. If any lay violent hands 
's SoffÞon a Clergy man, or do brawl and quarrel in the Church 
i Church-yard ; he may be' convened and corrected, ei- 
Wer by the meer Office of the Judge, or by the Office be- 
nveeg voluntarily promoted by the Eccleſiaſtical Judge, that 
nigh where the Judge Aſſigns any Perſon to Proſecute, 5, If 
Wy-one is accuſed of Adyliery, Whoredom, Drunkennefſs, 
ionWaſphemy, for being abſent from the Chu: ch, or for not 
y b@otributing his ſhare to the Fabrick of his Pariſh Church, 
for the providing Books for the Celebration of Divine 
Wrvice: He may likewiſe be convened and puniſhed by 
crjue Eccleſiaſtical Judge, as above. 6. If any Executor 
1e (Wecp In his hands Legacies left ro pious uſes, the Eccleſia» 
cal Judge may proceed againſt this Executor of his meer 
Wilice, or at the promotion of the Church-Wardens, to 
ofe Pariſh the Legacy was left, and compel the Execu- 

ret Fr to the payment of this Legacy by the Eccleliaſtical 
e LaffiÞfures, which ſignifies the ſeverity, vigor, revenge, pow- 
erjoſ or ſentence, whether of Suſpenſion or Excommunicati- 
re V,&c. See Lindwood, deTeſtamentis, C. ita quorundam verb. 
ay Ws Cauſar. 7. If any is hindred or obſtrufted ( by the 
, aſoſsneſs or peeviſhneſs of ſome perſons intruſted, or other 
its Js concerned ) fo that they cannot duly perform the 
- thafieſtators Will, according to the authority granted them, 
that they cannot poſſeſs themſelves; or make an Inven- 
louſy of the Deceaſed”s Goods, ( they probably ( or at leaſt 
it (ve part of them ) being in the hands of ſome perſon, 
ter 0 binders them) in this caſe, the Executor or Aimini- 
n {ator may 1mplore the Judges Office, and promote 1c : 
eficÞad the Judge ( the Premiſes being proved ) may pro- 
B nounce 


Zo 
fury. 
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| See Lind. de 

| Sententia ex- 
| com.c. I. gloſ}. 
upon the word 
# quacunque 
Cauſa. Se. 
# Item excom. 


nounce the Delinquents to have incurr?®d the Sentence 
Excommunication Promulged by Law, as in Caſes of 

merary Adminiſtrators: And in theſe Caſes, the Party 
guilty is not to be abſolved, until he moke fſatisfaRtion ( 
che Church, and likewiſe to the People ) for that thing 
which he ſo incurrs the Sentence of Excommunicati 
8. If a Recor or Vicar or any other Perſon ſubſtraCt f 
the Arch-biſhop, Biſhop or Arch-deacon, thoſe Procu 

ons that are due to them, by reaſon of their ordinary 

tation or Synodals ; the Party thus gricved, may Sue | 
fore the Ecclefiaſtical Judge in a Cauſe of SubſtraCtion, 
Procurations and Synodals. 9. If any Pcnſion or Ye: 
Stipend going out of any Colledge, Biſhoprick, Ca 
dral Church, Deanary, or any other Church whatſoe 
and ought to be paid to the ReCtor or Vicar of ſome ott 
Church, if it be ſubſtrafted, they may Sue in a Cauſe 
SubſtraQtion of the Annual Eccleſiaſtical Penſion. 10. | 


Rector or Vicar of any Church do make his boaſts, th 
there are ſuch Tithes, or ſuch a Portion of Tithes, or fi 
a Penſion in ſuch a Pariſh ( or by ſuch a Rector or Vic: 
due to him in Right of his Church ; the Parties grieve 


may commence Suit againſt him in a Cauſe of Jactirati 
of Tithes or Yearly Penſion. 1 1. If any utcer any repro 
ful Words, ( thcogh not Diffamatory ) that is, ſuch as « 
note or preſume any certain crime; for the which wo 
they may be Eccleſialtically corrected, (v:z.) if any out 
an angry, malicious or paſſionate mind, utter theſe or 

like words : Thou art an unhoneſt Liver, or thou art a Lier, « 
careſt not what untruth thou aſfirme(? ;, or thou art no mort 
be truſted upon thy word than a Doo : Thou art an Arr 
Knave ; or thou art a Drab, or a Scould, a Fade, a filthy fl 
low, &c. Although formerly, this word Knave was 1 
reproachful, but only ſignifying the Male-kind, yet 18 
otherwiſe now, being, accounted by all a reproact 
word; and if upon thefe words, ro Action lies at the C6 
mon Law, then may they Sue for theſe and the like 


proaches in the Eccleſiaſtical Court, in a Cauſe of Del 


mation or Reproach. 12. If Fees due to a Proctor in 4 
Eccleſiaſtical Cauſe are ſubſtratted, the Proftor may 


before the Eccleſiaſtical Judge, in a Cauſe of ſybſtradi 
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Fees due to him in an Ecclcfialtical Cauſe. 13. If one 13. 
d the ſame Patron hath preſented two Clerks, one to 
e Rectory , the other to the Vicarage of one and the 
Wne Church; or if two Perions havirg the Advowſon 
1m one and the ſame Patron, have preicnced eachof them 
lergy-men, and they both are admitted ; if one of them 
ſtroys the Profits, and gather them cif the ground, the 
her has an Action againit him in a Cauſe of Spoliation or 
Waſte : The reaſon is, becauſe in this Cafe it is not con- 
pyerted as to the right of Preſentation, for they both 
rive their Title from one 2nd the {ame Patron, fo that 
right of Patronage is no way injur'd: In many places 
thin this Realm, there are three Recaors in one and the 

tne Church. 14. Alſo Cauſes of Subſtration of Mor- 14: 

ies, ought to be Trycd and Determined in the Ec- Mortuaries, 

Waſtical Courts, though they cannot be Sued for, except 
hoſe places where they are payable, and according to 
> rate and value following, : vis. If the Goods of the 
ceaſed, the Debts being paid, amount not to tae clear 
ve or ſumm of Tea Marks, nothing ought to be paid 
if above the ſumm of Tea Marks, and under Thirty 
inds, then Three Shilliongs and Four Pence is due: If the 
ate amount to Thirty Pound and above, but under Forty 
and, then there js Six Shillings and Eight Pence due: If 
Forty Pounds aid npwards, then Ten Shillings is due; 
Stat. Hen, 8. Cap. 6. 15. Concerning Perſonal Tithes al- 
all Men ( viz. ) Mcrchants, Buyers, Sellers, and Work- 
of Cloth were wont to pay to the Rector and Vicar of 
t Pariſh wherein their Family inhabited, and received 
Sacrament, the tenth part of their Gain ( by thename 
Perſonal Tithes) before, or upon the Feaſt of Eaſter, for 
year then paſt (their Charges being firſt deducted. ) 
0 all hired Servants were to pay a tenth part of their 
pes, deduCting firſt the charge of their Clothes. But 
{e Cauſes are now prohibited by the Statute of this King- 
0" except in ſome caſes and ſome places, in which theſe 
ſonal Tithes were payable, for che ſpace of Forty Years 
ether before the ſaid Statute came forth, and obſerve, 
W*for the proving and juſtifying of the Cauſes, ( vsz. ) to 
W'c the Gain; and the tenth part of the Wages, the De- 
b- MY fendant 
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fendant ( by the ſaid Statute ) is not to take his Oath, 
to undergo his Examen by virtue of the ſaid Oath, will 
the Poſitions of the Libel touching the Premiſes, ſo that t 
Plaintiff can have no relief in his Proof by the Defend 
anſwer, as in other Eccleſiaſtical Cauſes. But the Plai 
in theſe caſes onght to prove his intention touching t 
tenth parc of the Profit, or tenth part of the Wages by { 
16, other means. 16. If in any Village or Hamlet, any Chfl.; 
pel has anciently been founded, and the ReCtor or Vi 
in whoſe Pariſh the Village or Hamlet is Scituate, was\ 
formerly to celebrate Divine Service there by himſelf 
his Curate, if this is denied to be done, there lies an Af 
on in that caſe before the. Eccleſiaſtical Judge, ( viz) 
Inhabitant of the ſaid Village, may Sue the ReCtor or Vi 
in a Cauſe of SubſtraRion of Divine Service in ſuch a Ch 
17. pel. 17. In divers parts of this Kingdom, and eſpeci 
Ceats in the ſome parts of Wales, the Seats of the Church, or rat 
com the Right of ſitting and hearing Divine Service in ſuc 
Church, belongs to certain particular men, who are Lai, 
lords or Owners of Houſes and Dweliings within that]F, 
riſh, and have ſo been time out of mind, fo that nonet 
may be permitted to ſic there : If cherefore any man 
trude himſelf into any of theſe Seats, and diſturb the lu 
or Owner thereof in his Right of ſitting, and hearing 
vine Service there, or do boaſt himſelf to have an ec 
Right of fitting and hearing there; in this caſe an A 
lics againſt this turbulent perſon, in a Cauſe of diſtuch: 
or boaſting of the Right of ſitting in ſuch a Seat, in ſuc: 
Church. And if the Plaintiff prove his Poſſeſſion or Ri 
, of ſitting and hearing Divine Servine in ſuch a Seat, 
that the Defendant did either diſturb him, or boaſt a Ri 
aS above: He may obtain Sentence for his Right of ſitt 
_ there, and his Adverſary is is to be reſtrained from this, 
ſturbance and boaſting, and is to be condemn*d in Chat 
1%. of Suit. 18. If a ſingle Man ( that is, one unmarric 
( having treated with the Father of that Woman he inte! 
to take to Wife ) and gains his conſent, that he ſhall Ma 
his Daughter, and a promiſe likewiſe of a certain Sul 
of Money with her in Marriage ; but the Marriage bei 
conſummate, the Father refuſes to pay the Summpromik 
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this caſe the Husband may commence an ACttion againſt 
Father before the Eccleſiaſtical Judge, in a Cauſe of 
Sbſtrattion of a Dowry, in conſideration of Marriage, 
© 84 no Aftion lies at the Common Law ; bus it is other- 
ſeif he promiſe to pay a certain Summ of money down 

jn the day, or ſome days after the Marriage; for then 
Aion lies at the Common Law. Though many years 

, ſome Eminent Lawyers of this Kingdom were of O- 

zion, that in either oof the aforeſaid Caſes, the Cauſe was 
W be commenced before the Eccleſiaſtical Judge ; the rea- 
nthey gave for this their Opinion was, becauſe theſe Pro- 

es and Stipulations ſeem to be of the ſame nature with a 
trimonial Contra@t : And the knowledge and cognizance 
Matrimonial ContraCts and Cauſes, belong ſolely to the 
lefraſtical Judges, thence they draw this concluſion, 
"Wat theſe ſorts of Contracts ought likewiſe to belong to 
Me Eccleſiaſtical Judges. 19. And it is generally to be 
ted, that the Eccleſiaſtical Judges may lawfully proceed 
pon any Cauſe, of which the Canon or Eccleſiaſtical Law 
kes any cognizance to Try and Determine, fo as the Prin- 
pal or Statute Laws of this Kindom contradict it not, or 

Þ as no Action or Plea, may be Inftituted or Commenced 
dr the ſame matter at the Common Law. This has been 
Woued in a Conſultation had between ſome Eminent Per- 
dns, ( Learned in the Statute Laws of this Kingdom) and 
rtain $kilful Judges and Advocates of the Court of 
rches. 20. And laſtly obſerve, that in certain Caſes, 
"Wie and the ſame Crime may be puniſhed, both in the Spi- 
—Witval Courts, and at the Common Law, but not after one 
Mad the ſame manner ; for at the Common Law they ſuffer 
Ws to their corporal puniſhment, but in theſe Courts as to 


Whe health of their Soul. * * There are v- 
ther Cauſes 


it mentioned in this Sed ; which are ſpoke of afterwargs in this Bucks 
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SE CT. 2 fe Pl 

: t con 

Of the different way of proceeding which Ca acly 
require. 3. SU 

dinar 

I. Plenary or Ordinary Cauſes, how defined, and why jo Sumr 
led; what manner of proceeding they require. ſque 

2. Which are the Cauſes that require ſuch a mannt,;og 
proceeding. Dgn1' 

3. Summary Cauſes why ſo called. led 


"T*Heſe Cauſes in reſp: of their different way of | 
ceeding are two-fold, Plenary and Summary. 

1. Plenary Cautcs or Ordinary Cauſes, are thoſe wii 
require a folemn Order in the proceedings, as the conf, 
ſtation of Suit; a Term aſligned to propound and inn 
all Acts, &c. a Term to conclude, 2nd a due Form of « 
cluding in that Term, &c. and thence it is, they arec 
Plenary. | / 

2. What Cauſes theſe are, that require this mannet 
Proceſs, muſt be learnt from thoſe, learned in the Civil L: 
however theſe followingCauſes by ancient and dailyPradt 
are found to be PlenaryCauſes, ( viz, ) 

Every Teſtamentary buſineſs, and conteſts about Ten 
rary Adminiſtrations, except in the Prerogative Court. 

Legacy. 

Diltamation or Reproach. 

Divorce or Separation from Bed and Board. 

Dilapidation. 

Jactitation or boaſting of Matrimony. 

SubſtraCtion of Procuratiors. . 

Su>ſtrattion of an Annual Penſion. 

< Perjury at the Inſtance of a Party. 

Notorious Simony at the Inſtance of a Party. 

Correction of the meer Office, or voluntarily promott 

Notorious Uſury at the Inſtance of a Party. 

Injection, or laying violent hands upon a Clergy-I 
at the Inſtance of a Party. 

Impediment of Marriage. * 

; Right about Seats in the Church. At 


| All Caufces of 
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And it is to be particularly obſerved, that if in any of 
ſe Plenary Cauſes, any proceed ſummarily, that is, with- 
_—_— of Suit, &c. all the proceedings are imme- 
ately null. 
3. Summary Cauſes are ſach as reſpe& not this Solemn and 
dinary way of proceeding in Judgnfent ; but they require 
Summary and ſhort proceeding, and @s they term it ) 
que ſtrepitu Tudicis, & de ſimplici & plano, And theſe 
"Wuſcs are all thoſe, whereof the Prerogative Court takes 
ppnizance z for by the Style of that Court, they are all 
lled Summary Cauſes. And if any proceeds Plenarily 
theſe Cauſes, the Proceeding is not nulPd, but more 
lid : If therefore the Proctors doubt which Cauſes are 
lenary, and which are Summary ; they may proceed Ple- 
arily, although the Cauſe be Summary ; 2nd by that means 
.-"Fvoid all danger of nulling the proceedings. And thus 
"Won have had an account of the Precogita, or things ne- 
fary to be known and underſtood, before we come to 
jeak of the manner and ways of Adminiſtring Juſtice in 
heſe Courts. We ſhall next come to ſpeak of that which 
1 the Law is properly called Judicinm, of what Perſons 
'Wonſtituted, what Acts are preparatory to it, and what Ac- 
idents may intervene betwixt thoſe As, and thoſe which 
onſtitute its principal parts, and all this with as much plain- 
Weſs and method as is poſlible, 
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THE SECOND P ART. 


CHAP. I. 


The manner of preparing for the Adminiſtring of | 
ſtice in theſe Courts. 


SECT. I. nr 
Of that which inthe Law is propertly called Judicis 


I. What it is, how divided. 

2, Of what Perſons conſtituted. 
* Fudicium - 3. What Atts arecalled Preparatory to it. 
ws - _ 4. What Atts are property ſaid to conſtitute its parts. 
Welemb par wy His word Judicium * as was ſaid before, is 
ff. 4. De Judi- Judging betwixt the Juſt and Unjuſt; or ir is{: 

tis per tot. Al. to be that which determines, and puts an endt 

Clat.praz.fo.3, the Cauſe or Suir, which are indeed the mate 


= Gor & parts of it. It 1s variouſly divided : In reſpe& of the Ant 
one in forma, dent Cauſe, it is divided into Spiritual and Temporal; Int) 
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& of the Object, ic may be ſaid to be General, Univer- 
, Special, Publick or Private, Civil or Criminal, Perſo- 
, Real or Mixt : In reſpect of the Form, it may be di- 
led into Ordinary ( that is Plenary ) or Extraordinary 
it is, Summary. ) 
. The Perſons Conſtituting * this 7#dicium are the Judge *Weſemb.pare: 
ho is ſo called a Fure dicendo, from his determining the #*- f+ de jad: 
w) the Plaintiff or Actor ( ſocalled ab egendo, from Adt- {*! #0” EN 
p becauſe he firſt provokes the Judge ) the Rexs or De- clita. bn” 
dant ( fo called 2 Kefrom the matter or thing, for whole prac. c. 22: 
ſe he is convened.) And likewiſe thoſe Perſons who 
called Fudicio Aſſiſtentes, thoſe who aſſiſt in Judgment, 
icſt, thoſe who aſſiſt the parties in controverſie ( Sctl. ) 
Advocates ( called the Patrons of the Cauſes) and the 
dtors. Secondly, Thoſe who afliſt the Judge ( Scil. ) 
efſors ( which are ſo called becauſe they aſſociate or at- 
dd the Judge : See their Office in Weſembecy ) the Nota- 
ies, Scribes, Actuaries, Apparitors. 
2. That which ( according to Weſembecy ) is called Pre- 
atory to Judgment, ( but is noeſſential part of it) is the 
tion and the mediate parts ( Scil. ) the Proofs made in - 
of Cauſe F. But Mynſinger proves the contrary, ( Scil. ) t P* Zudicits 
the 7:9 vocario this calling to Juſtice, or the Citation, is 29,55; 
be accounted for the very foundation of the Judicial Or- fol. 1.28. Sub. 
, being as it were the Cauſe ſine qua non. ftantia judicit.. 
4. The Conſtitutive or Eſſential Parts of this Judicium, & fol. 10.Set. 
Firſt, the Litis Conteſt atio, the conteſting or joining Suit : x prepa= 
before the Judgment or Conteſt is begun ( which is not '*'* 
re This parr of the proceeding calPd the Litis conteſtatio) 
cannot be ſaid to ask any thing. The Second Part is the 
tence, which is the Judges pronunciation upon a Cauſe 
pending betwixt two in controverſie. 
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SaUT. 4; 


Of the foundation or beginning of this Jadici 
which 15 the Original Citation. 


1. What a Citation ts. 

2. What it ought to contain. 

3. The differences of Citations, and by whom obtained, 
4. To whom directed, andby whom, and how Executed, 
F 5. How certified. 

6. An Authentical Certificate, what it is, and how mai 


T we fit S* x, Citation +, or this F»s /5cario, is a Judicial 
a ney : whereby the Defendant by authority of 
ma, (y qu? 4 Wh - 
debet contineri, Ju9ge, ( the Plaintiff requeſting it) is commanded to Wrſon, 
Q in qua for- pearin order to enter into Suit, at a certain day, in a pMion r 
ma vel ſolemn. where Juſtice is Adminiſtred. ecute 
- Harun 2. The Citation ought to contain, Firſt, The name of 
—_— 7 We. Judge (and his Commiſſion, if he be delegated; ) if anWimat 
ſemb. in para- dinary Judge, with the ſtile of the Court where hes Ju 
lit. f.tit. dein 2. The name of him who 1s to be cited. 3. An appoit 
Jusvvxando per day and place where he muſt appcar ; which day oughtMWatio 
fofum.Matran- aC3 . 
. ther to be expreſs*d, particularly ro be ſuch a day of 
#a in Specul. : * 
aureoc. deci- Week,or Month, &c, orelſe only the next Court day 
tat. Socinus de longer ) from the date of the Citation, in wich the ]| 
citat, art. 20. ſits to Adminiſter Juſtice : 1 he time of appearanced | 
_ de Cita- tg be more or leſs, according to the dittance of the piiſfcern 
zon.per Fotum. "M '- ©. 3. ati..* 
Weſemb. pa- where they live. 4. The Cauſe for which the Suit Is iWirion 
rat.inCod. þ.t. commenced. 5. The name of the Party at whoſe nl 
per tot. Mynſ. the Citation is obtained. Theſe words may alſo be adMimm: 
Of.75.Cent. 1. ( Scil, ) if the ſaid-day be a Court day, or otherwiſe, 
next Court day following, in which the Judge happenst 
to Adminiſter Juſtice. The reaſon of this 1s, leaſt thatWngs w: 
of the Month ſo particulariz'd in the Citation, ſhould 
pento be a Holy-day, which (as was ſaid before) is notoo f 
for Adminiſtring Juſtice. 
3. As to the differences of Citations, they are ſuc 
contain cither a peremptory command to appear, or! 
are Mandatory and Inhibitory, where the Defendant 1s 
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ly warned to appear; but the Judge before whom the 
zuſe lately depended, is forbid to proceed any further : 
elſe they are Mandatory and Intimatory ; As where Ex- 
tors of Wills do not only Cite all the next of Kin to 
pear and fee the Wills proved, but do intimate to them, 
at if they appear not, they iatend to-proceed, ec. Like- 
e Citations ( in reſpe& of their end ) may be ſaid to be, 
her general ( as where the Defendant 1s Cited to attend 
2 whole Cauſe and Order of proceedings) or ſpecial ( as 
ere the Defendant 1s only Cited to do, or perform ſome 
rticular ACt to be done in the proceedings, &c. ) Alſo in 
pect of its form or manner of Execution, a Citation 
y be ſaid to be publick, ( that is, that which is Executed 
2a publick Edit in the Church, &c.) or elſe Private, 
phich 1s eicher verbally Executed upon the Defendants 
ſon, or by notice thereof left at his houſe) or laſtly, a Ci- 
ion may likewiſe in this reſpeCt be ſaid to be real, being 
ecuted upon the Goods, as1in Maritime Cavſes, Cc. 
he Original Citations, ( which are only Mandatory or 
imatory, ec.) may bez obtained by the Plaintiff himſelf, 
any Sollicitor he employs to go co the Court in his names 
other which we diſtinguiſh by the name of Inhibitory 
ations, ( being for the moſt part, iſſued forth upon De- 
tive Sentences, or other grievances done to the party 
nplaining, by the inferiour Judges who are called thoſe 
m whom it js appealed )) are obtained ( with much eaſe ) 
the Judges of the Arches and Audience, by the Party 
cerned, or his Proctor, who carry the Citation and In- 
tion ( ready drawn in writing, and tit for the Seal ) to 
Judge, the Seal of whoſe Office they having requeſted, 
immediately put to them. Ir is apparent that formerly 
dr the ſpace of a hundred years, as appears by the Re- 
ds of the Court of the Arches ) all Citations and Inhibi- 
ns were wont to be drawn by the Proctors, and not by 
Apparitors, Sollicitors, and other unskilful Perſons, as 
00 frequent in the ſaid Courts of-the Arches, to their 
A —. "My and oftentimes to the prejudice of the Par- 
in Suit, 
W- Theſe Citations are uſually direQted to all Refors, 
as, (as Mr; Clarke ſays) Chaplains, Curates, __ 
: an 


_—_ — 
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and literate perſons whatſoever, or whereſoever conſtit 
ted, throughout the Province of Canterbury, or they m 
be direCted to any one ( or more ) particular perſons ( 
muſt be named in the Citation) giving him or them po 
to execute the ſame : So that every literate perſon, 
can read any thing that is Written or Printed, ( though 
underſtand not the Latin Tongue ) may be accountedai& 
Mandatory to execute the ſaid Mandate; in doing of whi 
he ought to obſerve this : ( Seil. ) He ought to ſhewt 
Party Cited his Letters Mandatory , under the comn 
Seal of the Judge, and by vertue thereof, he ought 
Cite the Defendant, to appear in ſuch a placey and at f 

a day (as mentioned in the Mandate ) and before ſuc 
Judge, to anſwer ſuch a Plaintiff (naming him) ina Ci 
of, &c. And if the Party Cited, requeſt a Copy of this( 

. tation, the Mandatory ought to give him a Copy, andgÞus an 
ceive only Sixpence for that Copy, if it be an ordinary Appt 
"uſual Citation, that is to ſay, if he be to anſwer in a CaÞgit tc 
of SubſtraCtion of Tithes, Diffamation or Legacy, &c, Ii 0thol 
if it be an extraordinary Citation, containing an Inhibitig}#” + 
or Intimation, and much in length ; then he may & 5cr1 
Twelvepence for the Copy of it if he will. Mr. Clerk fu "ed) 
does not intend, that ſuch a Mandatory as he ſpeaks 9 {et 
ſhould Execute an Inhibition : IF he does, it is a thing the 
reaſonably praftiſed ; for one of our Learned'ſt Notanfſ® Man 
ſeems to have Learning little enough, to read over the CqJd wit! 
tents of an Inhibicjion ( to the Judge or Regiſter on wi 
It is to be Executed) and to explain their Ars Notar 
Grammatically. 

5. The Mandatory ought to be perſonally in Court 
fore the Judge, to certifie and make Oath, how, and 
what manner the Defendant was Cited ; or elſe the Mat 
tory, or the Plaintiff himſelf ovght to certifie his Prod 
before the day of appearance, the name of him who 
cuted the Citation, and the day and place in which he( 
ted the Defendant, that ſo the Plaintiffs Proctor may dt 
an Authentical Certificate thereupon. In ſome Courts, 
Mandatory (who is known to be a perſon of Credit) wil 
a Certificate to the aforeſaid purpoſe, it}is good withoul * 

, Autheptical Certificate, p 
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nA 6. This Authentical Certificate is a kind of ſolemn wri- 
g, drawn or confirm'd by ſome publick authority, and 
ghe chiefly ro contain the name of the Mandatory, and 
rein is directed to the Judge with his wonted Style 
zewiſe the day and the place in which the Defendant 
vs Cited, and the cauſes of his appearance; In Teſtimo- 
whereof, ſome Authentical Seal ought to be put to it, 
Wiz.) of ſome Arch-deacons, Officials, Commilſaries, or 
Mural Dean's Seal : To all which Certificates in all Cauſes, 
ce the Memory of Man ( by the Style of theſe Courts ) 
Te was as much Credit given, as if the Mandatory had 
rſonally made Oath of the Execution thereof. See Lind- 
00d, Conſt. Othob. $. De ſigillis autent. & cuſtod. eorum. 
it the Party grieved by this Certificate, (if it prove fiCti= 
us and falſe ) may object againſt, and oppoſe it by way 
Appeal : And they, who ſet their Authentical Seal to it, 
pht to undergo the Penalty contained in the Conſtitution 
8 Othobon. $. Que littere falſe dicuntur, & pena eorum qui 
iden uti preſumunt : See the gloſs upon the words, bu- 
& Scripture pena falſariis debita, &c. And it is to be ob- 
rþ (ved, that the Arch-deacon, Official, Rural Dean, &c. 
jo ſet their Seal to the ſaid Certificate, ought to Certifie 
it they put it to at the ſpecial inſtigation and requeſt of 
© Mandatory, or elſe it avails not, this has been objected 
I with ſucceſs. | 


CHAP. IL 


Þ Proftors and their Office in bringing in theſe Citations. 


SEC kL 
Their Manner of Conftitution- 


fl 1. What a Proftor ts. 
% Their ſeveral Ways of Conſtitution defined and ſhewn. 


The 


—- 
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E-: | exhi 

He next thing conſiderable in order, ſcems to be F9 Þ* 

| Proctor, his Power and Office, &c. ſeeing no Ci”). © 

*hY P ly tion, though Executed can be brought into Court, bu" wh 
_ OO - nor any notice taken of ir, unleſs Exhibif®® 

Cod. eodein the Proctor, no y RBOLIC - is Exhib __ 


Une. diſput. by him- Thercfore among the ſeveral divitions of Prod 
3. th. 1.n. 2. ( 1n reſpect of their Offices) we ſhall only make uſe 4 
Zac. Bowic. d? chat definition beſt fitting our purpoſe, and in this plfſ®* 
ofcto _ it is Procurator Tudicialis a Judicial Prottor * which /igf 
NG, hoe de. be tended; ( that is) he who manages any ones coxcerni Ju! 
1b. eodzmn. 1. Court of Judicature, by the ſpecial Mandate of his Cliefff®® 
reſemb.f, d: The diviſion of Judicial ProQturs, Sce in Aynſ. Inf, 1 
proce n. I. 2 5tion, F, 10. ms p 
+ Awad fir- %» A Proctor 1s conſtituted either by Proxy, + or 4 ; Ju 
mam (& mate- aita Curie, Or before a Notary Publick, and Witnelles, 0! 
riam conftitn- Proxy (which Weſembecy ranks in the number of Extra-ju 
Trans _ cial conſtitutions; as alſo the other before a Notary Pu 
RS. lick) isa Power or Mancate givcn to the Proctor by | 
- C7 6. per rot, Client to appear for him, andrto do all things for him whighiow 
Mynſ.obſ.45.1- he might poſlibly do, if he were perſonally there himk 
Þ1xc tit. Maran- yyjth power to ſubſtitute avother in his ſtead, fo often, 14/ 
06" he ſhall be abſent upon urgent occaſions. And that, jy; 
-. 2<.inPraf, May be valid and authcnrick, it ought to contain the nah ay 
-> Spec. in tit. of the Party conſtituting, the name of the Proctor con  * 
e- procyr, Se. tuted ; alfo againſt whom, in whac Cauſe, beſore wh 


, ANC 


> Judge, and to what Acts he is conſtituted ( viz.) to af - 
[6 p 3:19.E offer, or receive a Libel, to except, conteſt Suir, produffſcqþct 
6ſers..7.c.25, Witneſſes, hear Sentence, &c. in which reſpect theſe Ma cir! 
Crilia in prac. dates or Proxies may be ſaid to be either General ( givi wy 


12.7 2, fall Power to proſecute the whole Cauſe while ic is c 
troverſie) or Special ( which gives power only to dot 
perform ſome particular Act, &c.) and this Mandate, th 
it may be Authentick, muſt be Sealed in the ſame form, 
Authentick Certificates ( before mentioned ) are Seale( 
of which ſee Lindwood ; Conſtitutio Othohoni C. de Officiop 
curatorum : Theſe Mandates ought likewiſe to make me 
tion, that they are ready to confirm whatſoever thcir fa 
Proctor ſhall do inthe Premiſes. Another ſort of Extraj 
dicial Conſtitutions is that which is made before a Not: 

Publick, who draws up a publick Inſtrument thereupo 
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lJexhibit iFinto Court ; and likewiſe a Proctor is conſti- 
Fd before two or more Witneſſes, who give their Teſti- 
ny. concerning this Conſtitution of.the Proftor. A Pro» 
Sr is only then ſaid co be properly Conſtituted Judicially, 
enthe party conſticuting 1s preſent in Court, and makes 
\ {ice of his Proctor before the Judge, and confirms his Per- 
, and promiſes to ratifie whatſoever his ſaid Proftor 
at or do, ( which Election he deſires may be put into 
Court AQ ) or wiicn he, or ſome in his name, offer to 
Judge a Letrer, or vther Writing, which makes appear 
dm he makes c/:2ice of for a Proctor ; the contents of 
"Mich is to be inic-ted in the Acts of the Court. Mr. Clerke 
'Wms to reckon a Coiftitution before a Notary Publick to 
a Judicial Conſtituting of a Proctor, but the miſtake will 
ly appear by We ſezbecy ff. T. De Procurator. 


SEC I. Þ». 
ow, and when Proctors may be Subſtituted. 


. What a Subſtitution ts, and the ſeveral kinds of it 2 
, When a Froitor may Subſtitute another in his ſtead in 
any Cauſe. 


Subſticution is the putting any one in his ſtead, giving 
"\ Power to Act in his abſence. There are ſeveral ſorts 
Subſtitutions, ſome are Teſtimentary ( which are like- 
either General or Special ) others Pupillary ; others 
1 as are made by the Officers or Aſſiſtants in Courts of 
itroverſiz, which agrees properly with the Definition 
me mentioned, 
W- And though a Proctor has power given by his Proxy 
bſticute any other in the Cauſe, ſo often as he ſhall be 
nt from the Court ; yet he cannot Subſtitute any Pro- 
before the conteſting of Suit called the Lirzs Conteſtatio, 
"Fauſe he is nor ( till then ) either Lord of the Suit or Con- 
fie, nor can it (properly ) be calleda Suit : But after 
Litis Conteſt atio, or conteſting of Suit, all things what- 
taCted or done by the Subſtituted Proctor are _ 
| an 


"I 
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He next thing conſiderable in order, ſeems to het 

Proctor, his Power and Office, &c. ſeeing noCi 

* Fide Procie tjgn, though Executed can be brought into Court, but 

-- 2+ the Proftor, nor aiy notice taken of It, unleſs Exhibi 

Un. diſput. by him- Thercfore among the ſeveral divitions of Prof 

3. th. 1.n. 2. ( in reſpect of their Offices) we ſhall only make uſe 

Zac. Buvic. de chat definition beſt firting our purpoſe, and in this p 

Officto Advices jr 5. Procyrator Fudicialis a Judicial Proftor * which /is 

af #4 tended; (that is) he who manages any ones coxcerni Jud! 

rub. exdemn. 1. Court of Judicature, by the ſpecial Mandate of his Cliaff®® . 

meſemb. ff. ds Fae diviſion of Judicial Proctors, Sce in Mynſ. Inſt Ich 1: 

proc. n. I. 2 1540p, F. 10. 

+ Awad for: > A Proctor 1s conſtituted either by Proxy, + or « - 

1am Or mate- ata Curie, or before a Notary Publick, and Witnelſes, IM'! *1 
riam conftita- Proxy (which Weſembecy ranks in the number of Extra-ju 
r7onts vide We" {1 conſtitutions; as alſo the other before a Notary Pu 
_ ;. lick) 18a Power or Mandate given to the Proctor by| 

by 6. per ror, Client to appear for him, and to do all things for him whighiow 
* a11/.obſ.45.1- he might poſlibly do, if he were perſonally there himk 

rc tzt. Marat- yyjth power to ſubſtitute avother in his ſtead, fo often ſh, 1y/ 

SF he ſhall be abſent upon urgent occaſions. And tha, jy 

F. 2< in Pra, May be valid and authentick, it ought to contain the nah ay 

"+ Spec, in tit, of the Party conſtituting, the name of the Proctor cont © 

e- procyr, Set. tutcd 3 alfo againſt whom, in what Cauſe, before wh 

ra!r;nejom. Tudge, and to what Acts he is conſtituted (viz.) to 

© Cat offer, or receive a Libcl, to except, conteſt Suir, prodi 

eh(erw.1.7.c,25, Witneſſes, hear Sentence, &c. in which reſpect theſe Mz 

Chilia in prac. dates or Proxies may be ſaid to be either General ( givi 

2: Ihe 2. fall Power to proſecute the whole Cauſe while ic is co 

troverſie) or Special ( which gives power only to dot 

perform ſome particular Ac, &c.) and this Mandate, th 

it may be Authentick, muſt be Sealed in the ſame form, 

Authentick Certificates ( before mentioned ) are Seale 

of which ſee Lindwood ; Conſtitutio Othohoni C. de Officiop 

curatorum : Theſe Mandates ought likewiſe to make me 

tion, that they are ready to confirm whatſoever thcir fai 

Proctor ſhall do inthe Premiſes. Another ſort of Extraj 

dicial Conſtitutions is that which is made before a Not: 

Publick, who draws up a publick Inſtrument thereups! 
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{exhibit ifFinto Court ; and likewiſe a ProCtor is conſti- 
ed before two or more Witneſſes, who give their Teſti- 
:@oy concerning this Conſtitution of.the Proftor. A Pro» 
Ir is only then ſaid to be properly Conſtituted Judicially, 
enthe party conſticuting is preſent in Court, and makes 
\ {ice of his Proctor before the judge, and confirms his Per- 
, and promiſes to ratific whatſoever his ſaid Proctor 
at or do, ( wiich Election he defires may be put into 
Court At )) or wliicn he, or ſome in his name, offer to 
Judge a Letter, or vther Writing, which makes appear 
. Wom he makes ci:vice of for a Proctor ; the contents of 
"Wich is to be in{c:tcd in the Acts of the Court. Mr. Clerke 
'Wms to reckon a Coifſtitution before a Notary Publick to 
a Judicial Conſtituting of a Proctor, but the miſtake will 
ly appear by We ſerbecy ff. T. De Procurator. 


THT 3H ©% 


ow, and when Protors may be Subſtituted. 


. What a Subſtitution is, and the ſeveral kinds of it ? 
, When a Frottor may Subſtitute another in his ſtead in 
any Cauſe. 


Subſticution is the putting any one in his ſtead, giving 
\ Power to Actin his abſence. There are ſeveral ſorts 
Subſtitutions, ſome are Teſtimentary ( which are like- 

either General or Special ) others Pupillary ; others 
1 as are made by the Officers or Aſliſtants in Courts of 
Wiroverſiz, which agrees properly with the Definition 
mentioned. 
W- And though a Proctor has power given by his Proxy 
(bſticute any other in the Cauſe, ſo often as he ſhall be 
it from the Court ; yet he cannot Subſtitute any Pro- 
before the conteſting of Suit called the Litis Conteſt atio, 
"Wauſe he is nor ( till then ) either Lord of the Suit or Con- 

ie, nor can it (properly ) be calleda Suit : But after 
Litis Conteſt atio, or conteſting of Suit, all things what- 
eracted or done by the Subſtituted Proctor are _ 

al 
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; and good in Law, as if done by the Origindt Proctor; 
ſemb. ubi $. | 


SECH. * 


When a Prodtor is ſaid to ceaſe to be Proctor | 
Caule, and when not. 


He General Rule is, Unumquodque diſſolvi eodem 
quo Colligatum eſt ;, every thing ought to be difſol 
after the ſame manner, (that is) by the ſame poweri 
ceived ics Being ; ſo that a Proctor ( being conſtitutedMWari 
mutual conſent ) may likewiſe be releaſed after the | 
manner. But this General Rule admits of ſeveral lin 
tions, though before the Suit is conteſted, ( in which 
. the Civilians term the buſineſs to be, ut: res integra) 
#f.7.depro- Proctor may be revoked * or changed : The ſeveral C 
car.Zoxch. Ele- of Revocation are at large Enumerated by Weſemb. 
ment a _ wiſe the Client dying before the Suit is conteſted, the 
es —_ the Proctor has exhibited his Proxy, and accepted the 
—_ &c. Yet he needs not furcher defend the Suit, but 
Aqaft. Int. let his Adverſary call the Executors or Adminiſtrators 
T.de Mand. Deceaſed Client, and begin Suit anew, if any Action 
Sef. Rec painſt them for that fact, bur ir is otherwiſe, if them 
ccaſes to be integra or whole, that is, if Suit has been 
teſted. And on the contrary, if the PreRor dies after! 
f Ranch. ad js conteſted, the Mandate is abſolutely revoked, + the 
Guid. papam the Subſtitution made by that Proctor, after the Suit ſoc 
— teſted, is not abſolutely revoked by the Death of thep 
Subſtituting. Alſo the Proxy is ſaid to be revoked | 
the Inſtance 1s ended, ( viz.) Sentence being given ii 
Cauſe, and a proteſtation of an Appeal being interpc 
®* 1#:ſemb. ub; * nor can the ProCtors AR or Do any thing on either pi 
8. Berlachin, except they exhibit their Proxy for their Client anew,aif it 
repert. verbo ,. Che Sentence is laid, which often happens when the Prot 
 mnaggube+ 1g 7; appealing) comes before the Judge ( from whom he 
eumitem vej= Peals) and alledges that he has ſv appealed, and del 
bis 234. diſmiſſion, &c. or when the party appellant, who got 
Cauſe, comes and demands Sentence to be put in Extiſfceunt 


TÞ 


hor; 
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2n. And though the Appellate do obtain Sentence of remiſ- 
n, and do preſent this Lecter of remiſſion to the Judge 
2m whom it was appealed; yet he can do nothing in the 
eſence of his Adverſaries Proftor, but muſt call the prin- 
al party by new Proceſs, in like manner whether itis ap- 


-W:1cd or not : After Sentence is given, the Party who got 


Sentence, muſt call the Adverſe Party by way of Proceſs, 
ſeethe Sentence put in Execution, and both of them muſt 
nſtitute their ProCtors as at ficſt. 
But if the principal Party die after the Suit has been 
nteſted by the Pro@tors, the ProCftor of that party ſo 
ing, ( whether Plaintift or Defendant ) is ( by the Con- 
tation of Suit, res 14mirum deſinens eſſe integra, as the Civil 
calls it) made Lord of the Suit, * and way proſecute * Zouch. Elem, 


104 defend the Suir, and do all things which ought to have 7": prod. p. s: 


Seet.8. Seth Ef 


ndone, if the principal Party had been alive; and like- arecurey. 


eobtain a Definitive Sentence, but we muſt diſtinguiſh 
wixt Real and Perſonal Actions ; for all Actions that are 
rſonal + do die with the Perſon, Such as are Actions or + nf, Sex; 
ſes for Diffamation or Matrimonial and ſuch like : But own. de Suc- 
Real Aftions which any way reſpe&t the Goods, or the </- 4)n/-Grae 
pht any one pretends to a Perſonal Eſtate, &c. then what * * veſt. 
aboveſaid takes place. Likewiſe if any Appeal from 

y pretended grievance which they ſuffer in the Proceed- 


Ws before the Definitive Sentence, and the Judge to 


dm it was appealed, pronounceth that it was unjuſtly 


Wpealed , and therenpon remits the Cauſe back to the 


ge, from whom it was ſo appealed, and the party Ap- 
late, Exhibits the Letters Remiſſary before the Judge, 
nwhom, ©c. and makes requeſt that they may proceed 
cording to the former Acts, and in the ſame ſtate in * Gai/.1, r.05/; 


Wich the Cauſe was, at the time of the Appeal in this 109. . 3,4, 5, 


ſe, the Proctor of the party Appellate, may in the pre- &c- Grav. ad 
e of the Protor who appealed, At and do all things, _ crkonts 


Wit it bad not been appealed ar all : For the Proftor of 7; 


Fe until the Pefinitive Sentence. And thence it happens, 
| | C 


Appealing party ( nor of the other party ſure ) does 
ceaſe to be Proctor ;. if the Appeal be made from ſome 
Inces committed after the conteſting of Suit, but be= 
the Sentence, ſeeing the Procuratory Mandate is of 


that 
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that the party Appellate needs not ( in this ſort of Re 
ſion ) call the principal party who appealed, to ſee ft 
proceedings as above. 

Having now conſidered this Animal ( called a Prod 
in his Original State, and thoſe other adventitious cirg 
ſtances he may perchance fali under ; let us now pra 
to the Hoc aze, the buſineſs he is to do, with its m: 
and form. 


SECT. + miſe 
. W M 
The manner of bringing Citations into Court Ipintil 
Proctor. , thr 
nalty 
i. How the Citation is Exhibited by the Proftor, zy be 
2+ The Party to be Cited not being found, how muſt 


certified, 
3. TheCitation Viis & Modis defined, how obtained, 
executed, and how cerijied and brought into Court, 


Aving preſuppoſed the Prottor to he Conſtitut: 

A Þþ ſome of thoſe forms aforementioned, we are tot 
fider his manner of appearing in Court. Firſt, Ther 
the Proctor of the Plaintiff in that day, on which the 
fendant is ſummoned to appear, is to exnibit his Miſh, j 
for his Client, &c, and brings into Court the Orih. x 
Citation. E 
2. Now this Citation being a perſonal Citation, (th 

to ſay ) ſuch a one as could not be Executed, unleſs 
the proper Perſon of the Defendant, and the Party | 
be Cited, having periaps abſcoaded himfelf, that he 
not be met with : In this caſe the Proftor ought to a 
it, and ſhew the Mandatories Certificate purſuant to 
his Alledgment ; and thereupon he ovght ro Petition, 
the Defendant may be Cited perſonally to appear (if it 
{o Cited) to anſwer the contents of the former Cit: 
and if not perſonally, then by any other ways and nt 
ſo as the Pars Rea, or Party to be Cited, may col 
the knowledge thereof, and this is it which is called 
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is & modis, or Citatio Publica, a Publick Citation, being 
is Executed either by Publick Edict, (a Copy thereof 
ing affixt to the Doors of the Houſe where the Defen- 
it dwells, or the Doors of the Church, within whoſe 
riſh he Inhabits) or ( as my Author tells me) by Publi- 
jon in the Church, in time of Divine Service; or per 
mpanam the Tolling of a Bell, or per Tbam the ſounding 
a Trumpet, & vexilli ereftionem the erecting of a Ban- 
r. This bcing done, a Certificate muſt be made of the 
miſes, and the Citation brought into Court, ( as is even 
w mentiond) and if the party Cited appear not, the 
urt Wintiffs Protor mult. accuſe his Contumacy, ( he being 
three times called by the Crier of the Court) and in 
nalty of ſuch his Concumacy, he muſt requeſt, that he 
xy be Excommunicate: 


zuſt | 

[ned 

urt, CRAP. MM 
ieut Of Excommunications. 
reto 

T hert SEC 4 


"1. What an Excommunication 1s, and the ſeveral ſorts of it. 
M2. How obtained, and againſt whom, and in what caſes. 
2, How denounced. 


[s poſſible, many things may intervene before the par- 
ties appear face to face in Court, one reaſon may 
the Defendants obſtin2cy in not appearing ; ſo that the 


by J remedy the Plaintiff h:s in rheſe Courts in ſuch a caſe, 
: by way of Excommunication ; which we ſhall conſider in 

( if IN C Pe Y . . . . | 
. An Excommunication in General, is a Power or Au- 


rity inveſted in the Ciurch, * which ſecludes thoſe on * Videmanual. 
Mm it Is. inflicted, from having or maintaining any Com- + 
on or Society with thoſe who are Members of theo... 


urch ; and this is two fold, the one is che major or great- excommuni- 
© x Co catlo. 
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er Excommunication, which ſeparates thoſe on whom 

ioflicted, not only from the myſtical Body of the C 
and from Spiritual Communion, or receiving the $ 
ments, as well Actively as Paſſively, ( that 1s, that 
may neither receive them themſelves, nor adminilſtert 
to others ) but alſo from the Society of the faithful, a 
in Human as Divine Aﬀeairs. The other ſort of Excc 
nication is called the minor or leſſer Excommunic 
being that which ſeparates only from the Paſſive com 
on of the Sacraments ( that is, the receiving of them 
does not forbid the Adminiſtring of them ; and both 
are inflicted either by the Law, or ſome Canon, or 


general or particular Synod, ( which is perpetual," 


thoſe who commit thoſe Crimes for which this penalty 
afflicted, are faid to be Excommunicated «p/o fats 
which ſee Lindwood, de Sententia Excommun. C.ult. gloſ; 


or ſecondly, Theſe ſorts of Excommunications may bÞ%i 


flicted by the Sentence of a Judge, when, and as | 


occaſion to puniſh the Contemners of Eccleſiaſtical {Þ" 


diction. 

2, Theſe Excommunications to be inflicted upon 
who are contumaceous in not appearing, &c. are oht: 
by the Proctors Petition to the Judge. For the Cit 
( either perſonal, or viis & modis ) being duly exc 
and brought into Court as is before direCted, and the 
ty Cited being ſo propounded contumaceous, and dedift 
Excommunicate ; the Plaintiffs Proctor offers a Schedilif 
the Excommunication to the Judge, who reads it ; if 
in Holy Ocders, if not, then ic is given to one who 
Holy Orders, who is conſtituted to this purpoſe by 
Judge : This Schedule being read, ir is left in the hat 
the Regiſter, who makes the Excommunication there 
Bat the Letters of Excommunication, cught not to 
under the Office Seal ; at leaſt, they ought not to be 
vered out of the Office that ſame day, in which the 
tence of Excommunication was pronounced ; for then 
Cited has a whole day allowed him for his appearanc 


thar if he appear in any time of the day ( though aftet UC: 


Court) in which he was Cited to appear, and does 
titute his Progor ( who in that ſame day exhibitsint 
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iſters Office an Authentick Certificate for the Defen- 
) he ought to be abſolved from the faid ſentence of 
pmmunication without Paying contumacy Fees, ( pay- 
only Sixpence for the A, and for reading the Sche- 
of the Excommunication ) and this appearance ( whe- 
by himſelf or his Proctor ) being in that ſame day, is 
ie Style of the Court called a good appearance. As 
thoſe who are liable to this ſort of penalty, they are 
only ſuch as are before hinted at ( Scil. ) ſuch as de- 
ec and contemn the Eccleſiaſtical Juriſdiction in not a 
ring, &c. ( whether Witneſſes or others ) but likewiſe 
hoſe who are ſaid to incur the penalty p/o fao : In 
ſe caſes enumerated by Dr. Lindwood, de Sent, Excom- Lind. de Im- 
ucationts C. ult. gloſs. upon the words Candelis accenſss p OI 
in eſpecial manner, all thoſe who are converſant, or 5, T ps. 
d any Communion with an Excommunicate Perſon. 4d14ue verb. ma» 
| to this end ( not only by the Laws of the Land, but can. 
Watient and modern praCtice ) it 1s provided, that eve- 
communicate perſon be publickly denounced Excom- 
Waicate in the time of the Divine Service, Celebrated 
hin the Pariſh Church where he lives, whiles the great- 
M part of the multitude is preſent, that ſo by this means 
only the” Excommunicate perſon himſelf, but likewife 
other the Pariſhioners of that Pariſh may have notice 
eof ; ſo as that they may have no converſation with 
n after they are ſo Excommunicated, unleſs it be with 
80 of reconciling them to the Church, or in order te 
cure them their Letters of Abſolution : And theſe Per- 
$ being otherwiſe converſant with them, are convi& and 
communicate #pſo fat, and as ſuch are to be denoun- 
I, * and pennance enjoined them before they are Abſol- * 7hey muſt be 
& with Condemnation of Expences. Let all People Cited fri. 
ore obſerve thus much, that this Sentence of Excom- ata Be 
lication, is nor a thing of ſo light a value, as many $29, ve. vers. 
poſe them ; becauſe not only by the Eccleſiaſtical Law Rite. See how 
proved by the Laws of this Realm ) the Eccleſiaſtical many ways it is. 
Wt may proceed againſt them, and thoſe who are con- => ” be deſpi- 
at with them as above z but alfo if they ſtand Excom- ſets — 
aFucate for the ſpace of twelye Months after the Excom- ,4;, 
Wcation is degounced ; the Eccleſiaſtical Judge may yoo: 
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* Lind.de he- ceed againſt them in a Cauſe of notorious hereſie. * | 
rer.c. finaliter ther have theſe Excommunicate perſons any bene 


Ser. ad hec _ _ 
verb, vehemen. ME Laws of the Land ( either Spiritual or Muni, 


Fer ſuſpe#; more than thoſe men who are called Bannatz, or 
werb. Originis. lawed. Many o:her penalties are inflicted upon t 
Jo. An. ſup. by the Ecclchaſtical Law , for they are not only 


guento aecretal. 424 from the ſocicty of men whillt alive, but whent 
mn Rub.circa 


&c.z. are dead too, being forbid Burial either in Churq 
verſus finem de Church-yard. 
ber.deher. 1.2. 5, The Letters of Excommunication being ready w 
nee. the Judges Seal as afore-mentioned, the Plaintiff, or 
per Archz, e, ; Perſon concerned, muſt ſend the ſame to the Rector, 
car or Curate of tiic Pariſh, to which the Excommunic 
Perſon belongs, with orders to publiſh the ſame, in 
of Divine Scrvice upon ſome Holy-day or Lords day. | 
which being pronounced, the Rector, Vicar, Curate, 0 
ther Prieſt who denounced the ſame, ought to make 
tificate of ſuch Publication, either Perſonally, or by 
Letter, or by his Certificate annexed to the ſame, « 
taining the Name and Sir-name of him who denout 
them, the Jay and place where they were publiſhed t 
they ought to be delivered to the party at whoſe inſt; 
they were obtained, and ought ro he certified in dueti 
In order whereunto likewiſe the Parties who take out ti 
Letters of Excommunication, onght to take care thatt 
be delivered to the Rector, Vicar or Curate aforeſai( 
day before that Lords-day or Feſtival, in which they we 
have them denonnced,, or at leaſt that ſame day bet 
Morning or Evening Praycrs, that ſo he may read tht 
and do what bclongs to his Office. And in this caſe, the 
tor, &c. ( havirz ſuch timely notice for the publiſhing 
theſe Lerters cf Excommunication as aforeſaid) ought 
take care that they be publiſhed without delay, and be 
{o publiſhed, thar they be delivered and certified as ab( 
for if they neglett ſo to do, they ate to be puniſhed 
ſuſpenſion from their Office ) by the Judge who ſends ft 
theſe Letters of Excommunication. For they ouglt 
remember that they are . ſtrialy commanded by the 1 
, Leiters of Excommunication, not only to publiſh the i 
forthwith , but alſo to certifie the Judge who gral 
' 
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m concerning the day, the manner and form wherein 
5 publifhed them. 


SEG I. 2. 


e manner of proceeding againſt Excommunicate 
Perſons. 


1. Thoſe who ſtand obſtinately Excommunicate until the for- 
tieth day, and ſeck not for Abſolution until then: How, 
they are proceeded againſt. 

Wh. Thoſe who having been formerly abſolved from the Sen- 
tence of Excommunication, if they incur the like again, 
how they may be puniſhed. 

3, What the Letters of Significavit for Arreſting an Ex- 
communicate Perſon are, how, and when obtained ; and 
how the Writ is obtained upon them. 


N theſe days, the Malice and Contempt men bear to- 
wards the Eccleſiaſtical Juriſdiction 1s ſo great , that 
ut of a reſolution to protra& Suit } they ſtand Excoms 
;MWoicate ſometimes thirty, ſometimes thirty eight or thir= 
nine days, and then on the fortieth day (to avoid Im= 
ifonment by the Kings Writ, de Excommunicato Capiendo, 


<4 the expences of Suit they are liable to upon that oc- 


jon, being drawn to it by no remorſe of Conſcience) 
Wey come and deſire their Abſolution; boaſting that they 
have their Abſolution before forty days be elapſed, 
ying only Contumacy Fees : Therefore to avoid the 
. Wil, the Eccleſiaſtical Judges may if they pleaſe, procged 
Wf their meer office, or at the promotion of the party, 
ho ſuffers by retarding the Suit ) againſt theſe Excom- 
Wunicate Perſons, and contemners of Ecclefiaſtical Juriſ- 
tion, and unleſs they produce ſufficient and concluſive 
aſons for their ſtanding ſo long Excommunicate ( viz. 
wſe they were beyond Seas, or in ſome remote parts 
the Kingdom at ſuch time as the Excommunication was 
nounced, and for at leaſt thirty days after ) they may 
enjoined Pennance, and may be condemw'd in expen- 
C 4 ces 
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ces made in that behalf, beſides the Contumacy Fees; 
by thiz means they will be dererr*d from ſuch an audag 
Contempt for the future; and then the Poets words ny 
fitly applied to them, 


Oderunt peccare, mali formidine pane 
& non wvirtuts amore, 

" 
by this means alſo, Suits will be much abbreviated 
whoſe tediouſneſs there is too general a complaint : Ft 
the Defendant ſhould be Excommunicate as aforeſaid, bel 
he appear by himſelf, or his Proctor to anſwer in 
Cauſe, or if being Cited to arſwer perſonally to the 
tions of a Libel, he do obſtinately ſtand Excommunig 
for the time aforeſaid before he anſwer, or if havingg 
his anſwer, he neglects to undergo his Examen ( th: 
an acknowledgment he ought to make thereof before 
Judge, owning that, his anſwer to be true ) within 
time appointed him for that purpoſe; and for that re 


he is alſo Excommunicate, and ſtands ſo, in form as afFei 


ſaid ; or if being examined, he does perhaps refuſe to 
{wer to ſome one Poſition ; or, ſays he is not bound 
Law to anſwer to ſuch a Poſition. This matter being 
termined, and the Judge delivering his Opinion that 
Defendant has not anſwered fully , and that be ought 
be called to make a full Anſwer ; or if he deliver his( 
nion that he ought to anſwer to thar Poſition which he 
abſolutely refuſed to make anſwer to, and does order 
Defendant to be Cited, tof makei his anſwer to it acct 
iogly : If I fay the Defendant beivg lawfully admonil 
to make anſwer to the Premiſes, bur takes no careto 
ſwer accordingly, but he becomes Excommunicate 


ſuch his contempt, and continues in that ſtate by the ſpjſjuti 


aforeſaig]; or ( laſtly) it any one being condemned þ 
difhnitive Sentence to the payment of a Legacy, Tit! 
or the like, and being admoniſhed to fatisfie the Sentengf 
does run the hazard of an Excommunication , and « 


ſtand ſo Excommunicate by the time aforeſaid, before* 


doth ſatisfie this Monition. Theſe I ſay are great cauſe 
a&fcrring the Proceedings, znd the determination of | 
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;, to the great ſcandal and contempt of the Eccleſiaſtical 
riſdiQtion ; and truly it is an e/£n:gme not eaſily unfolded 
il.) to determine whether the obſtinacy, and litigious 
mour of the Party in Suit; is the abſolute Cauſe of this 
y and contempt, or his Proftor. Therefore it is very 
quiſite in all the aforeſaid caſes, that the Judges for the fu- 
eproceed of their meer office againſt theſe manifeſt con- 
mners, and correft them duly, ( yea, even with publick 
nnance) eſpecially if they do dare, to run the like penalty 
Excommunication a ſecond time. 
But as for thoſe who are ſo obſtinate, as to dare to 
ur this penalty a ſecond time, in not obeying the Law, 
ſtanding to the Mandates of the Church, ( if they can- 
lawfully acquit themſelves of this ſecond Contumacy ) 
Eccleſiaſtical Judge may proceed againſt them in a 
iſe of Perjury ; for they having been | Excom- 


nicate, are preſumed to have taken the Oath, | de pa- 
lo Furi, & ftando Mandatis Eccleſie } at ſuch time as 
were abſolved from that their firſt Excommunication, 
ing no man ought by Law to be abſolved before they 
ethat Oath) and therefore by this their ſecond contempt, 


/ have violated that Oath, and are become perjured, 
as ſuch ought to be puniſhed ; but this is rarely pra- 
ed: However ler theſe Excommunicate Perſons take 
{ how they perſiſt in an Excommunication, after having 
en this Octh. 

- We come now to another ſort of puniſhment to be 
ted upon thoſe who obſtinately perſiſt in the Sentence 
Excommunication, until thoſe forty days be elapſed, 

h are allowed them to ſeek their Abſolution in; and * Dr. Cozens 
lecting this ſort of puniſhment againſt theſe Contem- > an 
$of the grace of Humiliation, (as the Provincial Con- wr o 
ution terms them ) the Legal or Secular Authority is tmmun. Eccleſ. 
be implored, * which is done by a Certificate made to C. Seculi prin- 
Secular Judges, making mention, that the Party Cer- «pes de Sen- 
« has ſtood Excommunicate above forty days, &c. _— _— 
thence it is called Significatory. This Certificate is ob- ,,, contingit. 
ed by the Proftor of the Plaintiff, who goes to the See the penalty 


ge ( who granced the Letters of Excommunication ) of denjing this 
exlibics theſe Lecters of Excommunication with - Cer- m2 
| +  tiicate; 


L———— 
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tificate, making mention that they were denounced again 
ſuch an one, at ſuch a time and place; and the Prot 
ought to alledge, that he hath ſtood in this Sentence of h 
communication , with an obſtinare mind forty days aſſhe x 
more, ſince the denouncing thereof, and that he doesyt 
ſtand fo Excommunicate in contempt of the Eccleſiaſti 
Juriſdiftion : Wherenpon the Judge at his Petition decregÞ}/v7 
that he may be ſignified to the Kings Majeſty in Order afor 
the taking of his Body. Then the PlaintifFor his Prod 
ſhall get theſe Letters ſignificatory, under the Seal of t Wha 
Judge, ( who granted the Excommunication ) direCted 
the Kings Majeſty ; which ought to bedelivered to the Ch: 
ccllor, or ſome other Officer appointed for this purpoſe, 
the Court of Chancery, from whom they muſt have. , 
Writ de Excommunicato Capiendo, direCted to the Sherif 
that County, in which the Excommunicate Perſon dw be Tu 
and theſe Perſons ſet apart for this purpoſe in the Coun.” 
Chancery, are certain Clarks, who are called [the Curſu, 
of the Chancery] one of which are aſſigned for every Cou balk 
to diſpatch Writs upon theſe ſignificavir*s, If the Exc 
"TP municate Perſon be Apprehended upon this Writ, he 
man. Ecet, . Þ© kept in Priſon until he ſatisfie * the Church for his « 
Seculi princip. CEMPpT, and his Adverſary for his Contumacy Fees, &c, 
gloſ. up the Nor does this which has been ſaid, extend ſolely to 
words ſatisfa- Perſons as.are Excommunicate ( for their not appearit 
—y ", atthe inſtance of aparty, &c. but even all others, howF7y, ,, 
Nereof fathifa- ver Excommunicate ( either by the Arch-biſhop his m,;e.,,. 
&im is requi- Office, or the Arch-deacon, &c. in their Corrections) diy, : 
red, and bow, the Arch-deacons, &c. muſt Certifie the Arch-bilhopt 
and _ ſuch a Perſon was ſo Excommunicate by them, and i Bſo! 
— mn hols ſtood inthe ſtate for the time aforeſaid : And upon this} cor 
faFimrequired, Arch-biſhop makes his Letters ſignificatory, and all th giſco, 
are to be proceeded in as zbove, mutatis mutandis, Of Wilhyter : 
Certificates Dr. Cozens ( in his Apology for Eccleſialifih a reli 
proceedings) ſperks more at large. Þ Law 


T Part, 1.C. 2, 

Þ« 9. Fitz.nat, 

orev. þ. 04. of, ac 
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SECS 


We manner of obtaining Abſolutions for all ſuch 

Fas are to be releaſed from the Sentence of Excom- 

Fmunication, and ſuch as are Impriſoned upon the 
aforeſaid Writ, 


What an Abſolution is, and the ſeveral ſorts of Abſolutions. 


v (1. The Parties unwillingneſs to continue ## 
The Cauſes) that ſtate. 
reaſons | &, 
bich may | | 2. The unjuſineſs of that Cauſe for which 
e urged to! YI he is Excommunicate, as being ſuch, 
be Judge in” | which the Eccleſiaſtical Judge holds no 
rder to the | b cooniLance of, &C, 
Maming an | 2 
bſolutzon, ) 8 3. Thernjuſt,) > CWhetherthePlaintiff 
hel neſs of Ex-|&.t | can proceed, not= 
ts Communica* © $' $5 withſtanding the 
"_ tion, Scil, 4 Bog Defendants Obje- 
7 falſe Certi. | x - | CHon, 
ficate, &c. JS E\ 


WThe manner of obtaining the Abſolution, with the Letters ſig* 
mcatory in order to it, on behalf of ſuch as are Impriſonea, 
hat is required of thoſe who are to be Abſolved, 


"Sy Bſolutions being ſuch neceſſary conſequences to Ex- 
WM. communications, It ſeems not improper to make 
diſcourſe concerning them, the concluſive part of this 
Wpter : an Abſolution therefore ſeems to be no other, 
W" a releaſing or freeing any one from that penalty which 
Law has inflited. Theſe Abſolutions are of ſeveral 
ts, according to the different circumſtances, .or ſtate 
tie matter ; ſome are made ad cautelam, or in diem, 


— falls out in cauſes of Appeal ſometimes ) others are 
. C = ſome are made in Articulo mortis, others poſt mor- 
; CC, 


2. The 


=D 
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2. The Cauſes and Reaſons which may be urged tot 
Judge, in order to the obtaining of them may be man 
as particularly : Firſ?, The parties unwillingneſs to ca 
nue in that ſtate. Secondly, The injuſtneſs of the Cauſe 
which he is Excommunicate, as being ſuch which the | 
cleſiaſtical Judge holds no cognizance of; and in this ca 
if any man is Impriſoned by the Writ de excommunicato ca 
endo ( for not appearing to proſecute ſuch a Cauſe þ 
the Eccleſiaſtical Judge) the Sherriff ( having a Precept 
that purpoſe ) may ſet the Impriſoned Party at lIibe 
without having any reſpeCt to the proceedings of the | 
Cleſiaſtical Judge , touching the cauſe of Excommunic 
® Lind. 7. de. ON. * But the Secular Judge or Sherriff ought to bet 
imma. Eccl.c. ſatisfied of this, + or elſe their Officers incur the penal 
| 27 hw the Provincial Conſtitution, if thev acquir any Excomt 
\ " Nicate perſon out of Priſon, before he has ſatisfied t 
doque gloſs, Law, &c. A third Cauſe or Motive to be urg?d, in « 
ape theword to the obtaining the Letters of Abſolution, may be thei 
edbibetur, pality of the Excommunication (Sc-1.) the Certificate bei 


—_ _ alſe, &c. In this caſe, the Perſon ſo injuſtly Excomt 


Sent. excom. c, nicate may appear perſonally, or by his Protor ( whon 


preterea per Exhibit his Proxy ) and alledge that the Certificate | 
Forum. merly brought in upon the Execution of the Ciration ( 
ken forth againſt the Client) is feigned and falſe, 
drawn contrary to the truth, eſpecially in as much as 
Mandatory named therein , never Executed the ſame, 
eſpecially, not in that day, or in that place ſpecified 
the Certificate; and that it is impoſſible he ſhould. bt 
Cited, in as much as his ſaid Client was abſent fromt 
Pariſh at that time, &c. or he way alledge the abſence: 
the Mandatory from the place, and at that time which 
makes mention of in his Certificate ; or any other 
- * in order to the diſproving the Certiticate, ( to wit )! 
the Mandatory cited another Perſon, and not the Pe 
_ named ia the Mandate, and that the Mandatory Exect 
\ C3= the Mandate only at one certain time, and never « 
Fationts loci ( for a Negative conjoined with an Affirmative Allegat 
admits as eaſie proof, as if it were an abſolute Afi 
eT. tive) and ſo in this caſe, having proved himſelf pref 
in ſuch a place, at ſuch a time, he muſt neceſſarily bee 
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e manWnc from all other places at the ſame time : [] nihil enix: 
o confWeſe, & adeſſe dicitur, uno & eodem inſtante.) And it might 
zauſe (@ fall out, that though the Mandatory at firſt, through 
the Iiſtake cited another perſon, yet he might afterward cite 
his cae Defendant's Allegation being admitted, and a Term 
:ato cafffeing Aſſigned him to prove that his Allegation, he ought 
e beſaſÞ take the Oath of obeying the Law, and ſtanding to the 
receptMWandates of the Church, and ought to depoſe into the 
libeeMegiſters hands the Contumacy Fees; and if he proves 
' the (hat he ſo alledgeth, not only theſe Contumacy Fees 
nunicaFe to be reſtored him again, but the adverſe party is alſo 
| be tn) be condemned in thoſe charges he is put to, in order to 
zenaltWove ſuch his ObjeCtion : But if on the contrary he fail ia 
xcomniÞe proof of it, he ( that is the Defendant ) is not only to 
sfied i condemned in ſuch charges, but thoſe Contumacy Fees 
in orMhich he ſo depoſited apud ata, are to be delivered to 
2 theilfs Adverſary, and he is to be denounced Excommunicate 
ite bf novo, unleſs he ſatisfie that for which he is Excommuni- 
xcomnÞte. In this caſe the Judge ought not to abſolve the par- 
who ul objecting againſt the Certificate, abſolutely from the 
cate ({Wntence of Excommunication but only ad cautelam, or to 
ion (MY day which is given him to prove what he alledges, ( e- 
ſe , Wecially if the Party be Excommunicate for not paying 
-h asWſts, or that which the Sentence of the Judge has con- 
ſame, W&mn'd him liable to) and it is to be obſerved, ( though 
-cifie(We Acts of Court do not alway make mention of it ) that 
11d be is but prudence in the Proctor of the adverſe party ( to 
rom tFoid Charges and further Conteſt ) either to confeſs what 
pſenceYs Adverſary has alledged touching the aforeſaid Obje- 
which Mions, ( if they be true ) or to diſſent and deny thoſe al- 
er Calfdgments, and proteſt againſt them , and- deſire they 
vit, ) ay be rejected. A ſecond way of objeQing againſt an 
e PerWjuſt Certificate is, as if any is Excommunicate upon a 
E xecuFertificate, making mention that the party was ſought at 
ever (Fs dwelling Houſe in ſuch a Pariſh, and becauſe he was ab= 
\|legatiﬀat, or abſconded himſelf, that he was Cited by affixing 
A fire Judges Mandate upon the Doors of the faid Pariſh 
f preiqſaurch : If the Excommunicate Perſon alledge and prove, 
ly beat neither he nor his Family dwelt in that Pariſh, for ac 
Wall half a year before, nor ever heard ought of _ af- 
xing 
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fixing the Citation, but that he and his Family, durir 
that time, dwelt in another Pariſh, he is to be Abſe 
and ought to have his charges as above. Likewiſe 
Citation viis & modts, were granted upon a Certificat 

a Primary Citation, or any other original or perſonal 3: 
cree, that ſuch an one was ſought at ſuch houſes in ſy 
Pariſh, -which are neither the houſes nor the Pariſh 

the Party to be Cited inhabits; and if upon this Cita 
the Judge order a Citation or Decree, viis & modis ag 
the Party ſo to be Cited, and the Party obtaining this 
cree,, take care that it be Executed by a publick Wves. 
( although in the Pariſh Church where the Defendant : 
habits) and then upon a Certificate made of ſuch ( 
tion, the Party obtains an Excommunication again 
Adverſary: In this caſe here is juſt cauſe and reaſen 
the Judge ſhould abſolve the Party ſo Excommunicat 
bove, if he comes before the Judge, and alledgeth 
nullity and injuſtneſs of the Excommunication; and r 

it out like as before, Which if the Judge doth ri 
here lies juſt cauſe of Appeal ; and Mr. Clarke ſays he 
got Sentence in this caſe before the Delegates. See of; * 
of this where we ſpeak of Appeals from gricvances, WP" 
Iet*s conſider, whether or no the Plaintiff can proce 
a Canſe, whilſt the Defendants ObjeCion ( againſt thi 
juſt and irregular Certificate, and the injuſt Excomn 
cation) has dependance ? it ſeems he may : for alth 
the Defendant were Excommunicate ( though never 
Cited) if he appears perſonally or by his ProQor, a 
object againſt the Certificate ( as above) in order to 
tain his Abſolution ; yet whilſt the Term depends, 

is aſſigned him ro prove ſuch his Obje&ion, the 
Ctor of the Plaintiff may (if he will ) proceed in the] 
cipal Cauſe, in the preſence of the Defendants Prol 
and may give a Libel as at other times; the reaſon is, 
cauſe ( by the moſt ancient Style of Courts, in orde 
avoid multiplicity of Suits) limited Proxies ( that i 
ſuch a particular effect only ) are not admitted : But 

ry Proctor that appears ought to exhibit a general | 

in all Cauſes that are moyed, or intended to be mo 
that ſo at one and the ſame time, they may proceed as 
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durinffl to the princi - 
pal Cauſe, as alſ 
Abo . 7 S al{0 to the O 2 - 
wiſe OE be —_— But if the oo Ale rg rrnn 
ic ave Charges as above, & ſic pars 
onal M3. Th < 
; In ſu | \ cheers Sl the excommunicate Perſon : 
ih wſon 9 Are ited his Proxy for the Rxcommnnh = 
Cits the OED to ſwear that he bclieves his ppm 
dis zoWful Mandates of ws = , and ſtand to the "uſt = 
- : urci. I . 
dry - ns 2 apap hay be Ae. S. ES or 
_— , Ing it $ them- 
>ndanten y another ſe 
— Sq —_ againlit which the bi, be no more 
\painiÞ Jefiein rev» nag od And Aaron Con- 
eal | g his Clients Abſolution er, the Pros f In this I re- * 
eaſe _— of the adverſe Party, « ought really to pay #7 =» py 
on bed ae Ack ey, or ro the Farey bi þ, rxperinced 
: "get a ers hands the Contumacy * be depoſite into the Prefliiurg 
- 0 p ) = they are taxed by the Jud 4 = they call _—_— Ju. 
ys ht Eebor Junge abſolveth - the L———_ Which being hve aldeds 
YO ger pry wnbrary Ador unicate Perſon, **Main the 
ee of; and at the Proto _— er faithful Chriſti- £722 conſt 
he Wfcavie be mad rs Petition, orders that L IU Lind. de Im- 
proceeſſeing the B ty of the Rings Majeity, in etters Of min. Eccl. 
ſt rhiWſon, and Fs y of the Exommnnicate - order to the Sec. Principes, 
og ed in th is Writ for his Liberty is t T_ out of Se#. Suggeſts. 
Fl nd Gi ſame manner, as the othe tp and "4c ad finem 
1ever nÞſon to Priſon. ed for the carrying the hw was ob- 
ver Minis Prodt « But 1t is to be noted, th municate * Lind. ubi s. 
A ofacy + nes or goes _ ro exhibit A C—_— — 
"| 2 Ana To ceurt n= #2 poſſunt. SeZF; 
1 ee tos tn per Cee te 
( OLUT . '] excommuni- | 
n the oft0ey what — ought either to ſwear = ( who des c,tus pro cont 
no Meats Cont r charges are expended, by ive Bond 7. de don. gloff. | 
aſon 1s, tborefaid to be < " _ thoſe other T— : os: Sed a— 
: axc th es which e&. Sed nung«. | 
_ nn hands ) and _— a depoſited in- + p. j; þ | 
that iy > o that if the adverſe party is i ther taxed by the far iſce ex« | 
: But ' charges due to the Client y -_ informed afterwards hoy Am 2 | 
| *# » þ- « IN 
tp cnt i pert th Jp that er re ore br 
wy ; , et reaſon of ſuch contempt _ = are more Ja. 23; adfi- | 
| » they ought to be allowed and thoſe formerly «ze ciat. de 
placed to the firſt penſ. fol.1g2c | 
taxation, | 
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taxation, and the adverſe party ought to be compelle 
the payment of them, notwithſtanding the former ty 
on. The reaſon of this, is becauſe the Contumacy 
are not certain, ſo that the party to be Abſolved k 
not what to depoſite , neither knows the Judge wh: 
tax; for though it be certain, that the Excommuni 
Perſon ought to pay Twopence for every Mile that his 
bitation is diſtant from the place of Judgment , or 
Court he was to appear in; yet It is uncertain 
charge the Plaintiff may have been at in obtaining Wn 
order for his Apprehenſion, before he could take the 
communicate Perſon, and other charges relating ther 
For theſe charges are all of them ſaid to be Cont 
cy Fees, and by that name, are all of them to be x 
and taxed. 

4. And this laſt (Sc:1.)the Oath de parendo Furs, &c, 
the payment of charges for Contumacy and the like is: 
red of every Excommunicate Perſon, and it is the ſolet 
required of ſuch as are only contumacious for not apy 

* Lind, ub;s, Ing. * But there are other _ more required 
gl. upon the communicate Perſons to be Abfſolved ( in ſome < 
word poſſunt, which they muſt likewiſe perform before they have 
Abſolution. As if any is Excommunicate for not p 
chargesof Suit, or the ſortem principalem (that is, the! 
they are adjudzed liable to by the Judges Sentence, 
thether it be Legacies, Tithes, though perhaps wrons 
adjudged ) they are not to be abſolved, until they « 
ſite into the Court the thing ſo adjudged ; ( which 
as they prove is unjuſtly adjudged) is to be re-delivered 
again: In like manner, if the Excommunicate Perſollf 
ledge the payment of this ſortss | ——_— or matte 
judged, he 1s to be abſolved. The reaſon is, he 
being admoniſhed firſt to pay the ſame ſuch 2 
and being Cited to appear on another day, to ſhey 
why he may not be Excommunicated for not payinf 
ſame; He ovght to appear on the ſame day , ail 
ledge the Payment of it, and ſo purge his Contu 
Jcaſt Letters of Excommunication be taken out % 
him, being it may not be known that he has ſatisfied 
Premiſes. Yet notwithſtanding he be ſo Excommuniff 


bl 


ART. II. Eccleſiaſtical Courts. 


, if he comes ( and depoſites the Summ or matter ad- 
dged as before) and proves, that he has already paid 
e fame Summ adjudged, according to the Tenor of the 
ntence, the ſaid Summ is not only to be redelivered 
m, and he to be Abſolved from che injuſt Excommuni- 
j0n; but he muſt likewiſe have all ſuch Charges al- 
wed him, as he is put 0 in the proving this his Alledg- 


nt, 


CHAT Iv. 


3 4% *W' AF * 


is fe manner of the Detendants appearing bx his 


Proctor. 


1. The Proftors Petition on behalf of his Client the Defex- 
aant, with the manner of exhibiting his Proxy. 


Aviog now {uppoſed the Defendant capacitated to ap- 

1 pear, ana all ObjeRtions removed, and all Defects 
Wplicd on his behalf; we come now to ſhew the manner 
Mappearing, and then proceed to ſhew what Letts; or 
Idrances may fall out on the Plaintiffs behalf ; and how 
j muſt be r&reſſed , ſo as both parties may be capa- 
ted to ſtand in Judgment. Therefore the Defendants 
$<or muſt exhibit his Proxy, and deſire a Libel, or elſe 
I Client to be diſmiſſed with Charges. Then the Plain- 
$ Proctor muſt either give the Libel into Court, or elſe 

C deſire a time, againſt which he may make a Libel 
in07, which the Judge agrees to, ordering a time accor- 
Ws to the Weightineſs of the matter. But before the 
oFctor of the Defendant ask a Libel, it is requiſite, that 
conſider the ſtate and condition of the Plaintiff, at whoſe 
es bis Client is convened 3 for if he chance to be ſuch, 
46s not the power rentands m_ (by reaſon of his Age, 
or 
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* Naſcitur e- or ſome other civil impediment, * as the following Ch 
Rim procurat- ter will manifeſt ) the Defendant is not bound to | 
riaexcepmm4z convened at his Suit, until thoſe impediments be reme 
__ though all agree, that all things whatever done by 
Fuentis Mynſ- = bog oe 
Tnft. de excep. Plaintiff in ſuch a ſtzte, are valid enough until his 
Se. n. 4- 5- objected againſt z therefore it is neceſſary, that the De 
preteres. Qant do in the firſt place objec againſt his adverſaries 
tereſt or condition, which is the thing falls next under 
conſideration, 


__ 


CHAP. V. 


The Condition of the Plaintiff conſidered, 


SEC I. 1. 
A Minor being: Plaintiff. 


. AMinors are ſaid to be ſuch a5 have no power of appea 
or ſtanding in Tudgment . 

. The manner of aſſign- ( 1. By the Judge himſelf. 
ing Curators to carry; 2. By ſome Commuſſuner 

on the Suit on each * pointed to that pur poſeh 
Minors behalf ;, ca lied? Fudge. 
Curatores ad litem, | 3. By the Proor conſt itutt 
and this is done. Lo that purpoſe by the Mi 
The form of drawing the Libel in this caſe, and en 
the Court AF after the Curator 1s aſſigned, 

. Howthe Proftor who is aſſigned Curator is to be ſecu 
he be caſt in charges. © 2 

. When and in what caſe, neither the Curator, nor tw 
Latory are to be condemned in Charges, and when 
ought to be condemned in charges, 


6. How an Executor 5s freed from a Legacy by paying 
the Curator. 


— 
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[nors are ſaid tobe ſuch are not capacitated, by rea- 
ſon of their tender Age, to ſtand in Judgment. By 

is word is ſometimes meant one under ſeven (a) -years (a) L.4.dein 

Ape, ſometimes one under fourteen. (6) Sometimes Chish2e cn LOO 
xd is uſed to ſignifie all perſons under twenty five years; = 

Age ; but by the Saxon Law, only thoſe under Welty (b) Fott.G Inf} 
je (c). Thoſe under fourteen by the Civil Law are called de exe. c. pro« 
puberes : Thoſe under wenty one and above fourteen are/niiz Fac. 
lled Paberes; and thcſe are they who ſtand in need of Foo Hetil 
utors, by whoſe means they may be capacitated to Wain-(C) Berfikin. © 
in and vindicate their own Right. Dr. Zoxch expreſlethr. 4. tut. 6. n.22 
mſelf (4) thus, concerving theſe ſorts of Plaintiffs, namCarpy pr.q.82, 
ut Pupils , (1 imagine he means cne under fourteen "3; : 
rs of Age) Tutore aut ore agere & convemre poteſt ; ta, - py v4 = 
Itus [| here he mezns one above fourteen and under 2M 
enty one ] Curatore conſentiente litem intendere & excipere 
et, | 
Þ, If a Legacy is left to one who is under ſeven years 
Ape, then the Father or next of Kindred to this Minor, 
ll zo to the Judge , before whom he intends to pro- 
te the Cauſe for ſuch Legacy ; and ſhall alledge that 
h an one Deceaſed, made his Will, wherein he conſti- 
d 2n Executor, and by that Will gave unto B his 
, a Minor, (that is, under ſeven years of Ape) cer- 
W Legacies ; and that by reaſon %of his Non-age, the 
| Minor is not in a capacity to Act, or ſtand in Judg- 
it, in order to the recovering of this Legacy : Where- 

he muſt implore the Judge his Office in this behalf, 
defire that one or more Curators (e) may be aſlign- (e) Specul. t, Q; 
0 the ſaid Minor, in order to manage the Suit againſt $,ng.),r.par.24 
| Executor for the aforeſaid Legacy. Whereupon the (f) 29mP.. Inſt 

pe is wont to aſlipn the ſaid Father or next of Kindred, 7: 4? Cwr. Se, 
WJ one or more of_the Proctors of the Court ( jointly — 
ſverally) to be Curators ad lires (f) to the ſaid Mi- ,g, je. "- 
> though their own ſpecial choice and requeſt at this aynſ. r. obſ. © 
Is not required : But if the Minor is above ſeven years 87. 0& 2. of. 
ge, then he onghc to appear perſonally before the 3'-37,35-Gail, 
Ze, and ought to alledge and requeſt as above ; or gy 
mile this Aſſignation of Curators avails not, but the what names © 
D 2 Curator 7hey are called, 
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Curator may be objeRed againſt, as not being a la 
Curator, or not lawfully appointed. Now theſe Curat 
are appointed ; 1. Either by the Judge himſelf, as ah 
or, 2. By ſome Commiſſioner appointed for that purpiſſe 
as if a Minor above ſeven years of Age dwell remind tl 
from the Court he is Su'd in ; fo that not without gnffſhe Lil 
Charges only, but alſo with the hazard of the Minors l|Wrticl« 
he cannot conveniently appear at the Court : In this «Cur: 
the Judge ( at the debire of the Father, or next of Kindiiffen, a: 
to the Minor, alledging as above) is wont to graniſunlel! 
Commiſſion to ſome perſons conſtituted in EccleſiaſtiÞare | 
Dignity, and to the next of Kindred to the Minor, wiſame « 
intent to ſave charges ; or the Judge may grant his Wame « 
thority to the Ordinary of the place where the Migourt 
dwells, ( unleſs he be far diſtant from the place of theWtor t: 
nors reſidence) to Aſſign Curators to this Minor ; andWame! 
ſaid Minor ſhall appear before theſe Commiſſaries or Com t! 
miſſary, and ſhall alledge as before. Upon which Peiſſutho! 
on of the Minors, the Commiſſary muſt Aſfign him Calpdge | 
rors in manner aforeſaid ; and then making Certificaough 
ſach Commiſſion ( taken out for this Aſſignation of Caffe oug 
tors) to the Judge, who granfed it. Then the Curay or : 
may take forth a Citation ( by the name of Curator Well in} 

#ozinſt the Executor in a Cavſe of SubſtraQtion of Lalſe conc 
cies,&c. 3. Some of our late Civilians are of Opinionlſ 4+ Sc 
a Minor above ſevert years of Age may conſtitute a We inſt 
cial Proctor, to ask or requeſt Curators to be AſſignedtoÞpink t 
Minor, and this Proxy and Aſſignation of a Curator aove t 
Proctor his Petition or ElcCtion, they fay, is valid in I whic 
Mr. Clarke ſays it was controverted ina ceriain Cauſe of Þe Puj 
ſiderable moment, whether or no this Proxy and ConlifÞre let 

* Rativeſt quia tion of a Curator by the Proctor, were valid in Law, 1 
0/171 tenevant ypon it was adjudged valid, and is frequently pradi 


ninor nn potuit | | 
pwr pro. Theſe caſes; though formerly theſe Proxies, nor the! 


1/yrorem. Al» Ment of Curators by vertue thereof was of no uſe, * nc 
#rt.pr. fol. 52. mitted practicable. 
*o5*, quando 3+ And now this ſort of Plaintiff being fitted to 


ering Law; you muſt conſider the manner and form uſ 


-* r4:5ne con Grawing bis Libel or Declaration, whoſe Exordiumd 
/euzis- — amble muſt contain theſe words, Pars probj viri N. 


——_—— 
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T. ad Lites 11. minoris legitime Aſſignati (that is) the party 
lan the honeſt Man XV. ( for ſuch are all Men preſumed to 
urae&) Curator , Aſſigned lawfully to manage the Suit on 
abouhalf,of AL. a Minor, faith, alledgeth, and in theſe Wri- 
urpees propoundeth, &c. and ſo on as: in all other Libels. 


remind then after the common and uſual Articles inſerted in - 
it onffſie Libel, in Cauſes of Legacies, this particular and ſpecial 
"rs {Micticle is to be inſerted ( viz. ) that the ſaid IV, was, and 
is cF Curator 44 [stes to the ſaid 24, lawfully Aſſigned and gi- 
Kindgſſen, as appears by the Acts of Court, to which he refers 
granfſioſelf to be particular in the Deſcription of ſuch things 
fiaſtiÞ$ are required in this Cauſe : You muſt obſerve that the 
r, name of the Curator, the Name of the Minor, and the 
his Mame of the Defegdant muſt be inſerted ( into the Att of 
 MiWourt 1 gueſs Mr. Clarke means.) And here let the Cy- 
theWtor take notice, that although (as is aboveſaid) the Aſ- 
andWament of Curators, was done by Commiſſaries remote 
r Com the place of Judgment, and that the Commiſſion or 
uthority by which they did it, were Certified to the 

dge who granted it : yet becauſe this Commiſſion was 
ought in, and exhibited in the abſence of the Defendant, 
ought to take care that he exhibit it again, 4 as a ſup- 

ly or an aſſiſting Proof to the contents of the Libel ) as 

ell in preſence of the Defendant, as alſo before the Cauſe 

concluded. 

4. Sometimes it happens, that where Cauſes of Legacy 
inſtituted in the Curators name, Sentence is given a- 

FWiof the Curator, eſpecially if the Executor alledge and 
cove that the Goods are inſufficient to pay the Legacies +, 

| which oaſe the Curator, ( that is ) the Proctor, and not 
Wie Pupil or Minor is to be condemned in Charges. There=- 
re let the ProCtor take care that he have ſufficient Secu- 

Ity to bear him harmleſs from theſe Charges, leaſt he be 
dndemned in them, and caſt in the Cauſe ; for though 

(F< Judge ( as is ſaid before ) do Aſſign the Father or ſome 
Wea of Kindred to the Minor, to be Curators with ſome 
dtor of his Court ; yet all things are wont to be diſ- 

acyd and done in the name of the Proctor, and not the 

lier Curator. 


D 3 3+ But 
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5« But if incaſe the Curator or-Legatory prove, that 
Deceaſed made a Will, ia which is contained the Lep 
they Sne for ; and that the Executor thereof has projif®'® 
the ſaid Will, bot has not paid this Legacy, though WF 
manded : And though the Executor (to avoid charges n 
be. run, in being condemned to the payment of the 
Legacy, by the Sentence of the Judge) do ( before 
beginning of the Suit ) alledge that he has fully Adm 
ſtred all and ſingular the Deccaſed*s Goods in 'paying i 
Debts, the Funeral expences, and other neceſſary charg 
and thereupon does exhibit an Account of ſuch his 
niſtration, making thereby manifeſt , -that the Dece 
died ſo Indebted, as that there remained not Goods 
cient to pay the Legacy demanded yet if the Curate 
Legatory upon this, ( having inſpe@ed this his Accc 
do deſiſt from further Suit, and trouble of ,compelling 
Defendant to prove and juſtific this Account by Wit 
ſes; they are to be diſmiſt without paying Charges, tht 
this by the Scile and Cuſtom of all Courts, yet ſee 
the Law is in this caſe. But it is otherwiſe, if afte 
 Defendayg exhibits this Account as before, and the Cu 
or Legatory ( not bcing ſatisfied therewith ) do cot 
him to juſtihe the ſame by Witneſſes, which if he duly pre 
then the Cuſtom of the Court requires, that the Ci 
rator or Legatory ſhould be condemned in Charges, 
cauſe they might ( upon inſpeCtion into this Accompt ) 
been informed of the truth thereof, by asking the Ct 

Bp tors named therein ; if not immediately, yet by tak 

>< time to deliberate * and conſult the truth of, the mat 

—— which is often wont to be given to ſuch as ask It, and 
1s called 4di/ztio deliberativa. 

6. The Executor paying a Legacy ( which is due 
Minor) to his lawful Curator, is freed from paying 
gain to the Minor when he comes of full Age, though 
Curator never pay it to his Minor, having (cis lik 
Jaid the ſame out for him. The reaſon why the Exec 
receives ſo good a Diſcharge is, becauſe he did it by 
Judge his Order and Decree, that is, becauſe the 
appointed this Curator to AR and Recover the faidUL 
cy : The Judge therefore onght to be very cautious! 
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appoints to be Curatdr ; but the Executor, ( who is to 
ay this Legacy) that he might put the matter our of diſ- 
ite, ( viz.) whether the Minor may recover the Legacy 
him, yea, or no, after he comes at Age, notwithſtanding 
has paid it to his Curator) it is not at all convenienc 
F him to pay this Legacy, until the ſaid Curator do com- 
zence a Sult againſt him for it, as Curator to the Minor ; 
hich Action being inſtituted and begun, it is requiſite 
hat the Executor appear to the Action, and offer the Le- 
acy in Court, and leave it apud ata Fudicis ( that is, the 
purt Atts acknowledge and charge the Judge and the Re- 
iſter with the Receipt of it, which Ads the Executor 
ght to look to, and onght to take a Copy of) and then 
e Executor is releaſed, and the Judge is charged with 
, In this Caſe the Judge ought not to deliver the ſaid 
zacy ( ſo depoſited) into the Curators hands, for the 
"Minors uſe, unleſs ſufficient Bond be entred for to bear 
Mie Judge and the Executor harmleſs from the ſame, and al- 
d for the due payment of it to the Minor when he comes 
t Age. I might here have proceeded in ſuch method, as 
p have told you the difference betwixt theſe Curators ad | | 
Wes, and others enumerated by Fufinian, his Inſtitutes, - bift. T, 
Wie Codices, the Digeſts and the Gloſſaries, &c. but this nfTq 
ould appear too great a digreſlion, and be very little uſe- Tutelis 1. 26. | 
il inthis place. For your better information therefore in n. g. Curator | 
eſe differences, and their ſeveral Offices, I "refer you to *famentar. 


* non datur ibje } 
ie Authors themſelves. 4m. dlciatewd 


f. 63.Set#.qui 
= * »* Ab © bus dent ur. 


The Plaintiff being ſuch as cannot give ſecurity to 
-—_ the Suit, and pay the charge if he be 
caſt, 


1. Who this is whom the Law terms ſuch, \. pauper. 
2. The manner of admittance in forma pauperis, and the 
Oath the adverſary may enjoin him who is ſo admitted. 
3. The manner of Aſſigning Advocates and Proftors to one 
ſo admitted. 
. . D4 4: The 
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| 4. The manner of | alledging and proving the ſufficrency of 
Goods, fo as to hinder this admiſſion. 
5- The manner of proving the contrary in order to thit} 
miſſion. 


His State and Condition ( Sc:l. labouring under a mt 
and indigent Eſtate ) may be incident to either of 
Parties in Suit, and the Premiſes may be equally objeCte 
gainſt the Defendant, as well as the Plaintiff: In this} 
we chiefly reſpeCt the State of the Plaintiff, who beingſ 
: as cannot ('tis likely ) give Security to pay the Ch: 
EC pn. pre? of Suir, * if he becaſt, he is called paxper, a poor or 
.f Ns. _ wgent perſon; nor is the Defendant bound to conteſt 
hg -f 7/103 ſuch an one, until he know how he ſhall be ſecured 
f Zrucy. &1c. 11S Charges. | ; 
ment Por, 2. Now either of the Parties (as is ſaid ) may be 
prod. 5.:%.3. mired in forma pauperis, at any time during the depend 
= ©: * of the Suit 3 theſe things being obſerved, and the Oathi 
Liao "4s f lowing being Adminiſtred (Scl.) that N. did appear} 
ſatis datim. ſonally, 2nd in order to the revocation of his Proxy) t 
he alledged himſelf not worth five pounds debtleſs Got 
and that ( upon this ) he offered himſelf ready to take 
Oath, and defired to be admitted in forma pawperts ; wi 
Oath being Adminiſtred, they are thence admitted by 
Judge. Now if the Adverſary deſire it, the Party {0 
mitted is obliged to take his Oath that he will pay 
P wk. «71 5. Charges ( and the ſors principalis ®, that is, the thing 
plat. ubi 5. 4l- jadged by the Sentence, if it be Tithes, Legacies, ff 
a that are Sued for, and if it be the Defendant tl:at tay 
- this Oath) if he be caſt in the Suit, when he comes! 
more plentiful Fortune or Condition. But this Admill 
does not extend to thoſe charges that are paſt, but « 
thoſe which are to come, and to he expended in the 
Likewiſe if the adyerſe Party will ( before the faidC 
be taken ) offer and alledge himſelt ready to provel 
the Party ſo alledging Poverty, is worth above five Pc 
ia his own proper debtleſs Goods: He is not to bt 
mitted, unleſs the Party alledging this ſufficiency of 
Goods, do make default in the Proof of it. In theit 
riour Courts, to wit, inthe Conſiſtory of London, = 
ON 


- | 


— 
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cts of the Arch-deacons of London, Midaleſex and Surry, 
ich are kept in Londen or its Suburbs, the Party deſiring 
o be admitted, muſt ſwear, that he 1s, not worth forty 
ings debtleſs Goods. 
s, If any one being ſo admitted iz forma panperss, do de- 
& to have an Advocate and a Proctor aſſigned him, the 
Wee is wont immediately to aſhgn them, who ought to 
their Council freely without any hope of receiving 
: The Aſlignation likewiſe ought to be, if the other 
Wt has feed Advocates and Proctors ( and thoſe the moſt 
\M'ful and prudent ) in ſuch a number, as that there are 
je, or at leaſt very few left ro manage the Canſe, on 
part of him ſo admitted ; therefore the Jude ( at the 
Wition of the Party alledging, and adding that he is like 
looſe his Cauſe for the want of Advocates and Pro- 
rs) will Aſſign to the ſaid Party fo alledging, one or 
ter of the Adyocates, and one of the Proctors, (ſo Feed 
the other Party as before) to whom he ſhell immedi- 
ly give Fees (if he Sues not i forma pauperis.) Like- 
e if the Plaintiff be one of the Nobilicy, or ſome Emi- 
Wt Perſon, ſometimes the Advocates or Proctors refuſe 
Wperform cheir Office againſt ſuch Perſons : In this caſe 
W's being alledged, and Oath being made by the Party 
t he ſolicited fuch Advocates and Proctors, and offered 
n their Fees, and that they refuſed to take their Fees, 
| to give Council ) the Judge at the Parties Petition 
/ Aſſign theſe Advocates and Proctors, and admoniſh 
compel them ( under Penalty of ſuſpenſion from their 
ace) that they be in Council with the Party, who 
alſo immediately give them their Fees. But in the 
refaid Caſes, it is lawful for any to have tw@Proftors 
WW three Advocates; and for a Noble-man and a Biſhop 
have ſix Advocates and three Proftors, by the Statutes 
| Stile of the Court of the Arches; by the which Sta- 
Wes ( unleſs where there is a manifeſt defe& of other Ad- 
ates and Proctors ) the Judge ought not to Aſſign any 
that number (ſo Feed on behalf of the Noble-man, &c.) 
leaſt if there remain three or four expert and learned 
'ocates and Proctors ( for the Party who makes this 


ition ) to Fee, And obſerve further, that though the 
| Party 


SO _ K 
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Party who Feed ſo many Advocates and Proors (x 
bove ) do get the Victory :#yct the Judge when hetz 
the Bill of Charges, is not wont to allow Fees for all, 
only for two or three Advocates at the moſt, and fo 1 
Prottors ; beauſe ſometimes the parties in conteſt, if 
were permitted, would retain a multitude of Adya 
and Proctors, on purpoſe that che Adverſary might bet 
ged with infinite expences. 

4. The Party alledging the Goods to be ſufficient (x 
aforeſaid ) ought to ſpecific the ſaid general Allegatianfl 
this manner. Alſo that IV. had at ſuch time as this Suit; 
begun, and hath, and poſleſſeth at preſent ( unleſs hen 
ſome fraudalent alienation of his Goods, &c. ſince the 
begun) in Houſhold Goods and other Furniture, and 
ceſſaries beſides Clothes, to the value of ten, eight, 
five Pounds, and in other Govds, ( viz.) Leaſes, Chi 


- ec. tothe value as above; or in immoveable Goot 


the value of five, four, three, two or one Pound of Wi 
liſh Mony, yearly ( for Lands to the value of ewentyr 
lings per annum, 1s better worth than five Pound ) at 
party objecting this, may ſpecifie any other Goods 
then alledge that he is comthonly taken and reputed i 
rich man among his neighbours, and thoſe who know 
however that he is accounted worth twenty, fifteen 
Pounds at leaſt in his own proper Goods. And this 
gation touching the ſufficiency of his Goods, beinga 
ted and proved, then the Party ſo deſiring to be a 
ted in forma pauperis, is to be rejected and conde 
in Charges, which are made in and about this motiol 
proof. And it is to be obſerved that a Clergy-man ( 
is beneficed ) having a Living of the yearly valuec 
Pormds, is not to be admitted iz forma pauperis, 
he prove very great Indigence and Want. This Al 
ment now mention'd, may be urged by either party, 
gainſt his Adverſary, deſiring ſo to be admitred ) by 
of exceptions. 

5- Now if the party deſiring thus to be admitted * 
na payperis, makiffg reply to the Allegation of his Ad 
ſary , do alledge and prove by Witneſſes , that he 
back in the World, and that if his Debts were paid, ( 


RT. I. Eccleſiaſtical Conrts. 


conliderable ) he were not worth five Pound, he may 
admitted in forma pauperis, and muſt have his Charges 
wed, which are paſt or already expended. But he muſt 
e the Oath (as above) that he will pay the Charges 
ed, and to be taxed, and the ſors principalis ( if he be 
Defendant ) when he acquires a more plentiful Eſtate : 
yet this party ſo to be admitted in forma pauperis ought 
to have ghoſe Charges * he has been at, by reaſon of * SeeMr.Clark 
Adverſaries delaying the Proceedings about the diſpro- 5 Prodiceric. 
g ſich poverty ; becauſe, if his Adverſary proved him 7; pry Ser 
th the Summ of five Pounds in Goods or Land ( as a- ambmorum;ex- 
ſe,.) and that he was commonly accounted a man bet- plainhis contra+ 
worth than ſuch a $umm in the eſtimation of all men, it 4/7. 
my be preſumed very probable that the Party ( ſo op- 
ng this admiſſion 2 forma panperis ) might be igno- 
t what Debts the other might owe : Therefore he 
d alledgeth this poverty , ought to alledge his Debts 
icularly ( viz, ) what they are, and to whom he owes 
n, that ſo it may appear whether the Debts exceed or 
ſhort of the value of the Goods. To this Replicati- 
W may alſo be added another Plea called Duplicatio by the 
er Party, ( if need require) and fo to a four-fold Plea, 
which more particularly afterward. Now theſe Exce 
vs and Replications being thus given, the Judge ought | 
aſſign the Parties a Term to hear his Interlocutory Sen- | 
| 


t upon theſe Exceptions, Replications, &c. which Þ Alciat. prax. | 
od; 2" the _ is ——_ to _ "ys ho of. | 

uit, ſo asit alſo do conſtare, that his Adver ay, 
fena ſtands in Fudicio. L ay Set. Decimo. 
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SECH. 3. 
An Excommunicate Perſon being Plaihtif. 


I. The manner of objetting and proving the Plaintiff E 
municate, ſo as nothing be decreed at his Petition, 

2, Matters ated and managed by an Excommmticate I; 
before this his Condition 1s objefted, arevalidin 


N Excommunicate Perſon is another ſort of Per 
whom the Law allows not the.Liberty of ſtandine 
Judgment: If therefore the Defendant do object that 
Plaintiff is an Excommunicate Perſon, and that he has 
perſonam ſtands in Judicio ; nothing ought to be decree 
®* Zouch, Furic= his Petition : * Wherenpon the Excommunication ist 
prud. Þ. 5+ proved by Exhibiting the Letters of Excommunication 
anaichn der the Judge his Seal forthwith, or at leaſt it is to be pr 
within Eight Days after ſuch Objection, and this is ul 
practiſed ; and this Excommunication being proved, 
Proceedings are to be ſtopt, ſo as nothing further bed 
at the inſtance of this Excommunicate Perſon, until 
ObjeCtion be removed, &c. 
2, But yet if "the Plaintiff (ſo Excommunicate ) 
diſpatch'd many and ſundry Acts in the Cauſe, ( viz. i 
has given his Libel, made his Adverſary conteſt Suit, 
alſo produced his Witneſſes ) before the Defendant pr 
ſed or objected this Excommunication, all things ſodot 
the Plaintiff are valid, but things done after are nul 
void. But Mr. Clark ſays, he has heard it was othe 
with the Defendant ; who (though he were Excommunis 
* yet might he propound and prove any thing in orders 
Defence, 
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SSC T. 4 
An Out-Lawed Perſon being Plaintiff- 


1. What an Out-law'd Perſon is, or who is ſaid tobe ſuch. 
WW. The manner of ſtaying the Proceedings, if an Out-lawed 
Perſon Sue for any. thing. 


He laſt ſort of Plaintiffs ( who have not capacity to 
ſtand in Judgment ) which we ſhall here take notice 
are thoſe, whom the Law terms Barnniti or Velegars, and 
ſe are ſuch as are declared in Bannum, ſeu privationem : 
rtheſe not only ceaſe to be free-born Engliſh Men, and are 
ſequently deprived of all the Priviledges they ought to 
ſeſs, and challenge in a free ſtate by the Laws of the 
id ; but alſo all the Laws of Humanity, the Exerciſe of 
Offices, their Goods, and all civil Commerce, which by 
Law of Nations they ought otherwiſe to have; They 
out of the Protection of the Law of the Land; they 
accounted as Enemies to the State,Fugitives and Rebels, 
I ſuch whom none ought to receive into the City, Houſe, 


p W feed at their Table (a). (a) Gail. 2, de 


2, Now theſe are no more capable of ſtanding in Judg= P4c+ Þ#%. c. I. 
it than Excommunicate Perſons, neither ought any *2*& 5-/eq+ | 
ng to be decreed or granted at their Petition. (6) If (b) zouch. Fur, | 
efore an Out-law*d Perſon, or his ProQtor make any prud.Se#.2.p.5 
ition, the Proctor of the Adverſary ought to object, S*#. Ratione, 
at nothing ought to be granted upon ſuch his Petition, —_ | 
as much as he is Out-law?d : And that he may immedi- — 3 4. ay 
y prove it, he ought to exhibit and produce the Kings 1g8. 
rit, by which he was ſo Out-law?d ; and thereupon the 
dge does uſually Supercede further Proceedings in the 
auſe, as well on the Plaintiffs as the Defendants part ; 
rin this caſe the Defendant is not obliged to make fur- 
er defence z neither does there need further proof heres 
than the Kings Writ, which is proof ſufficient of it ſelf. 
night here inſert many more, who by the Civil Law, 
ve not a capacity of ſtanding in Judgment ; but I refer 
you 


_— 
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* Alciat. prez. you to my Author * where you may find them at 

fo. 30, «/que ad There nay likewiſe exceptions ariſe in reſpect of the 

fi . ; (mag ſonof the Plaintiffs Proctor, which are alſo at large recf®;. 
$28. preterea. by Alciatw in his Praxis mtrinſque Juris; alſo in reſp 


+ »nſ. ibidem the Aﬀtion, &c. 
2.14 Set. 7. 

a; 4s 53 6, 4c Lb 
þer tot. 


——— 


CHAP. VI. 


Other Objeitions to be made againſt the Plaintif ; 
reſpec? of, " 


SECT. 1. 


His not appearing to proſecute the cauſe ont 
day, againſt which the Defendant was Cite 


Appear. 


« The Petition of the Defendants Proftor in this caſe, 
the order taken to compel him to appear and proſegute 

» The manner of diſmiſſing the Defendant with Cn 
the Plaintiff do not ſo appear. . 

. The manner of obtaining a Manition for the payme 
ſuch Charges. 


Aving conſidered the State of the Plaintiff, andt 
Objections may ariſe in reſpeCt thereof : We 
next to contider thoſe ObjeRions which may ariſe in 
ſpe& of Accidents, as his not appearing to proſecute 
Cauſe, &c. We have ſhewn at Chap. 4. the manner of 
Defendant his appearing by his Pro&or, on the day he 
Cited to appear in : Wherefore neither the Plaintiff, 
his Proctor being preſent to give a Libel as is deſired, 
Defendants Proctor muſt alledge, that his Client was CiffaMr. 
to appear on that day ; at that time, and in that place" re: 
anſwer 24. in ſuch a Cauſe, and that the ſaid 24. rakes be « 
care to proſecute this Cauſe ; wherſore he mult deſire th{mlnou 


7 «4 * 
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* play be compelled by .a Summons, to proſecute this 

the e againſt ſuch a day, under penalty of having the De- 

lant finaliy diſſmiſſed with Charges . Which the Judge 

ſo fordingly orders, appointing a competent time for his 

"RFY-rance, according to the diſtance of his habitation 
n the place of Judgment. 

, If the Plaintiff appear not upon this Citation ( being 

fully Executed aud Certified, and he being three times 

{in Court) on that day is which he was Cited to 

ar and proſecute his Cauſe, nor does any way proſe- 

it, he 1s to be pronounced. contumacious 3z* and in pe- 

of ſuch his Contumacy, the Defendant is to be diſ- 

ed with,Charges, whici are to be taxed ( without any 

ule ) ro the Summ of four Nobles, according to the 

ent Stile of all the Courts of the Arch-biſhop of Car- 

wy, and a Monition is thereupon to be decreed for the 

ment of {uch Charges. [In the Courts of the Lord 

h- biſhop of Tork, theſe Charges are ſeldom taxed to 

than Eight Shillings, where the Plaintiff doth not 

ſecute, &. as I find it in ſeveral Cauſes of that Court, 

eſpecially Lidgard and Richardſon againſt Caleb Stopard, 


ermino Michaelis, 1665. Dr. Burwell ſitting as Judge.} 

W:rve alſo that if the Proftor of the Defendant do not 

Ir, nor make his Petition on the ſame day he was 

d to appear in as aforeſaid, yet ought the Plaintiff to 
Cited to proſecute his Cauſe thereon ; * yet the Defen- * 4lciat.f.ro0 
may appear upon any other day if he will, and may nulls comparen 
dge in general, that he was Cited to appear as above /ive 7es ſive 


Aﬀor recedaf ; 
fine licentia Jus 


nd chfenſwer, © c. whom ( ſeeing he proſecutes not this his 
Ve ape ) he may deſire, may be admoniſht to proſecute 
e in ſame as above : Likewiſe if the Plaintiff do appear 
cute ſuch Citation, and do proſecute his Cauſe, then he 
er of Wit to pay no charges, unleſs he be caſt in the Suit. 
y he Fo obſerve, that in taxing of the charges for not pro- 
riff, Witing the Cauſe, there ought no Oath to be taken ( upon 
red, Wtaxing them ) that they are really diſburſt, &c. [ But 
as Cn Mr. Clarke adds in another place [ Tital. de diſmiſſione 
place ('® re cum expenſis fi Atta non Libellaverit that [though 
akes FW be commonly adjudged, the Taxation of Expences 
{ice nous the parties Oath, Gre Proctors Oath, _ his 

ienc 
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Client has really disburſed the Summ taxed, or whi 
deſires may be taxed) to be null and void, andt 
there be an Appeal moved thereupon, the Appellant 

® In taxatione Ber bE Victory : | Yet in this Taxation of Expences k 
p ym Libelling, this Oath is not required : ] Here he ſeen 
debent make a thing pratice and not a practice at one 
concarrere. the ſame time: However, from this confuſed Ord; 
Ieffudex Tebet Nx. Clarks his expreſſing himſelf, we may infer thus 
I that theſe Charges ought not to be taxed withe 
det jarare [ce il- Oath, that the Party has really disburſed, * or e 


Ia fecif ded the ſaid Summ : And this (as I remember) 1 
& _—_ heard has been praQticed ;' but conſult the Praftico 
maAticos. 

—_ 3. A Taxation being made of the aforeſaid Charge 
per eiſdem. Defendant may deſire the Plaintiff may be admoniſte 
Lant. caput may the ſaid Charges taxed, againſt ſome convenier 
Yþcovays i 41. or elſe that he appear on ſome Court day, after thed 

+7-. appointed for the payment of the ſaid Sum, and ſeeh 


cilat.de Ne . . . , 
fieeSeFt. quando Excommunicate for ſuch his Non-payment ; which P 


_—_— exp. the Judge does accordingly grant. 


4tio 


* Bt fecienda, SECT. 2. 


His not taking care to give in his Libel or Dt 
ration, at the time which the Judge Afly 
for that purpoſe. 


1. The Defendants Petition for a Libel. 
2. What Charge is due, if there be another time aſſuon 
a Libel. 


3- The manner of diſmiſſing the Defendant, if no Li 
given in according to that ſecond Aſſignation, 
4+ A Monition for Charges as in the laſt Set, 


N the Fourth Chapter laſt foregoing, we ſhewed 
the Defendants Proctor might deſire a Libel, or elk 
Client to be diſmiſt, which he muſt requeſt in like m: 
again, in that day which the Plaintiff bad aſſigned for 
purpoſe : At which time the Judge may of hjs mee 


— 
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ir ( or for ſome good Cauſe being alledged ) aſlign 

ithout any juſt cauſe of grievance) another day to the 

ptor of the Plaintiff, in which he may give in his 

hel. 

W. But in this Caſe, the Plaintiff ought to pay the Defen» 
It Twelvepence for retarding the Proceedings of that 
, the payment of this Twelvepence, was wont former- 
(by the Stile of the Court) to be duly obſerved : But 
; for ſome years palt it was wont not to be demanded by 
Protors ; whence it happens that many Proctors are 
leſs to give in their Libels, and do ſometimes prolong 
time from day to day, for three Court days at the leaſt, 
ore they give in their Libel. 
;, Now if no Libel be given in at the ſecond time ap- 


nted for this purpoſe; the Judge ( at the Petition of the 
fendants Proctor ) ought. to diſmiſs the Defendant wich 
arges, which he ought to tax to Thirteen Snillings Four- 
iWce, according to the Cuſtom of the Court , which 
tom is Warrant ſufficient for the Taxation of that 
1m : Infomuch that neither the Defendant nor his Pro# 
r, are obliged to ſwear, whether the ſame were ex- 


ded and disbarſed or not ; and therefore in this Caſe, 
ſaid Summ is due, whether more or leſs was disburſed 


expended. 
MW. Upon this a Monition is to be Decreed, for the pay- 
ot of the ſaid Charge, in manner and form as in the 


poing Paragraph; 
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| > Witr 
CHAP. VIL ons, S 
Medi 
Anon 
m of : 
againſ 
ST3E Fo 4 2, Th 


Of Exceptions, 


ne par 
1. What they are. ry E: 
2. How many ſorts of Exceptions, red Or 


3. Inwhat part of the proceedings they may be urged, We it be 
4. The manner of the Defendants urging theſe ExceptinfÞ* diy 
propc 
| theſe 
ſtate 
atorie 
doe 1s 
ting, 
&. thz 


I| Cannot much excuſe this Method from being prep 
& rous, ſeeing what is before precautioned , toud 
the ſtate of the Plaintiff, might properly bereduced n 

this ſame Title of Exceptions. This word Exception t; 

in general , docs ſignifie every Judical A& or Defe 

whether propounded by the Plaintiff or the Defend, ;+., 

; but taken more particular!;, it dosW? ;1.; 

(a) Jac. Blum, proc. Cam. tit. 59. nifie an excluding or delaying the AW 6,1, 
n. 3. Alciat. de excep. Mynſ. Toft. (4) or intention. a of 


de excyp. in rub. n. 8, 9, 10, 11, 12, 
13. Panorm. in rub. d, excep. Lanfr. 2. Now there are many ſorts of er; 
jbid, ceptions; (b) ſome are Perempt ledge 
( which are either ſimply ſuch, or Wu; 
() OG (gc ot fenſive ) others are Dilatory, which _ 
3) — -amtag Core apperanian Y* fer the Cauſe, and theſe are alſo and 
3 fold , Scil. Dilatoria Folutionis (n 
? - "WE allo, 
perhaps the Party alledgeth the payment or fatisfaſh pro 
of what is Sued for ) and Decl;aaroris Fudicit, which teſtat 
Exceptions, in order to the declining the Cauſe, Wer if | 
theſe ariſe from many Cauſes ; (c) MM hint 
(c) Mrnſ. ubi s. Seft. preterea ex reaſon of the Judge, (who may be cx} of Þ 
| 0g wy Wy" _ ed againſt by recuſ{ation, (4) provoal hey car 
EY” _” 4 pane Brea &c. by reaſon of the Arbitrators Wy, 
whom 1n the following Se.) by all f 1 
(i) Mannale jur, verb, ſic. verb. ex- of the Plaintiff (of whom we ſpoke ful 
e;H8, the two foregoing Chapters ) by a (1 þ. 
of the Proctor, the Adyocate, the Li; bet) 


— 
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> Witneſſes, the Interrogatories publick Inftruments, Po- 
ons, Sentence, &c. A third ſort of Exceptions are cal- 
Medie or mixt. A fourth ſort - Exceptions are cal- 
Anomale (a) or irregular, becauſe they follow not the . 
mof any other Exceptions : Of this focr, is an Excepti- oY _ 
againſt an Excommunication, 42. per tot. © 
3. Theſe Exceptions may be urged, more properly in 
ne part of the Proceedings than in others. The perem- 
pry Exceptions ( which ſome call perpetual ) may be 
red or propounded in any pait of the Proceedings be- 
e it be concluded in the Cauſe. (b) The Dilatory (which (b) Lanfe. 4; 
ne divide into temporal, perſonal and real )) ought to'excep. n. 3. 
propounded and urged before the Conteſtation of Suit, 
| theſe are they we have even now ſpoke of, touching 
ſtate of the Plaintiff, which are called by 2ynfing. Pro- 
aorie Exceptiones, (c) Of which, thc recuſation of the (c) Mynſ. Inſt. 
dee is another ſort : Yet if in caſe the Party thus ex- 4. excep, Se, 
ting, have not knowledge of theſe Dilatory Exceptions 2/*#®7*a n. r, 
z. that his Adverſary was Excommunicate, or a Mi- **7 '* 
, &c.) until after the Suit be conteſted, then he may 
e theſe Exceptions any time before it be concluded in 
Cauſe, but none (4) afrer. The mixt Exceptions in (d) Mpn/, ib. 
et of their circumſtances, may be reduced to the two ". 5. Weſemb, 
mer; therefore they may participate equally of their #-*- #-n-19. 
Wriledges : For ſo 1 underſtand Alciatas in his Furis utrinſ- 
praxi Titul. de exceptionibus.Seft, Media five mixte fl 118. 
Anomalar Exceptions ( which ſome divide into favo- 
and odzoſe ) ſeem to me to be reducible to the for- 
\"W lo, though they are ſaid ( ex ſingulari quodam Fure ) 
"Wc propounded and urged as well after, as before the 
iteſtation of Suit. (e) I do not intend in this place to (e) Rochach; 
ak of theſe Exceptions particularly one by one, only I x jr, 45. 
| hint at them, as they fall within the order and me- 
Wd of Praftice. Some have already been diſcours?d of, 
We came in their order to be conſidered : Thoſe which 
Wiext under our conſideration, are ſuch as ariſe 1n re- 
& of _ Judge. Wherefore the _—_ being ſa- 
0, and having ſufficiently urged thoſe Impediments 8 
7:9) © behalſ of his Adverary, (ul) the dependance of —_— 
lt betwixt them in ano$her Court about the ſame mat- ads. 45, © © 
4s : E 2 ter ; . 
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® Grecd ſumpta 
fagnificat ome 
nem app. tam 
Fud. quam ex- 
Frajud. ex @c9 
CO nahie. 


ud, l. 12. Se# 


= ran got og Th 
Gail. L. Is ” 33» 0 cialis Epiſco F . 
recuſatus cauſa ejuſdem non coram = 15 convened before a Judge whomiK 


"ris ſed coram Epiſe, c. y. Se, fem {pes (b) or thinks is not a perſot wh 
e Off, deleg. ne 6. difterent in the matter, . 


ter: The Falſhood or Illegality of his Proxy, and ſac 
ther things as were even now mentioned jn this Se&,) 
requiſite that he conſider the State and Condition of 
Judge, who is to judge betwixt them, (though this 
more conveniently and orderly done, before he either 
cept, or accept the Perſon of his Advyerſary ) ut ta At» 
quz refte interjudicet : So that if need be, he may uſe oÞvſati 
tollowing Exceptions of Recuſation of the Judge, theli the 
144g or unfitneſs of the Court, &c, which he & 

0 eral 


4- Under theſe following Proteſtations ( Scil. ) offÞe"d 
conſenting to the Judge of the Court, ( as a comps | 
Judge on his behalf) nor any way proroguing bis Juif 2nd 
Con, further than he is bound by Law. o | 

; au! 

SE CT. 23. LOTS 3 

diate 

The manner of this Recuſation or Refuſing -- 
uſing 


Judge. nani« 
ſe At 
Ju 
ſat; 
it thi 


ficient 


1. What it ts. 
2. In what manner it #u done, and when. 

? (1. What it is, and from whom, 
to wh-m it ts ſo provoked. 


» Another (but 
S ( 4 2. The manner of expreſſing thel 


not a proper”) 


> Ss - : 411 * 
ort 0 Recus \ V ſes of it,with an ntimationt - 

xd called Ip Fuage from whom it 1s provi; = 
Provocation | © | 3: What the Judge ( from vRec 
* ;n which &c. ) muſt do, and how the "- 
ty provoking muſt prove thi ted | 
J Tt Provecation. | 
10-MYU 
His ſort of Exception by way te {a 
(a) Zonch. Fur. p. 5. Set. 4.ﬀf. d. T cuſation, is a *-faſing or de ere | 
__ of the Juriſdiction or Audience, eitht Judg 
(b) Spec. per tot. de recuf. 7 verb» reſpeCt of the Judge his inability, ( þVe 
for ſome cauſe of ſuſpicion ; as whett _ 

3 


as 


2, 
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The Defendant who intends thus to except, ought in 
firſt-place ( before he conteſt Suit, (a) or accept a Li- (a) Wnft. nfl, 
Ithink, nay before he admit or obje& againſt the Per- 4: *xc*p- See. 


of his Adverſary, leaſt by admitting or accepting any 


preterea N., 2» 
ſpec. ubi s, 


At, he ſeem to approve his Juriſdiction ) to draw his$2g, z, 
uſfation into writing, ſpecifying the Cauſes of it, (viz.) 
Mc the Judge is his Enemy, ( the Cauſes of which Enmity 

the to be inſerted ) or that he is nigh of kindred to his 


erſary, (bY) or that ſome Suits do 


xend betwixt him and the Judge ( ſpe- (Þ) $7 /it ultra tertium gradum non 


Ming the faid Cauſes) and ſuch like 
and in the concluſion of this mat- 
of Recuſation, he ought to refer 
Cauſes of ſuch Recuſation to Arbi- 
tors; (4) and then there ought im- 
diately two or three (e) honeſt men 
de.named, on behalf of the Party ſo 
ſing ; and the Judge likewiſe ought 
name as many on his behalf, and 
ſe Arbitrators are made Judges, and 
Judge concerning theſe Cauſes of 
ſation z (f) andif they determine 
it the Cauſes of this Recuſation are 
ficient ; then the Party fo refuſing, 
pht to be diſmiſt from further obſer- 
lp the Judge ſo refuſed, or his Court : 


eſt juſta Cauſa ſuſpicion. Bouric, de 
Officio Advocati c, 16. p. 46, |. x. 


(c) Specul. d.recuſ. Sef. 2, Marant. 
Specul, per tot 6. d. app. n. 27. (f 
deinceps. 


(d) Fen. prax. f. 33. verb. Cauſa 
# /uſpictonis 0 f. 38. Alciat prax. 
fol. 117. 


(e) Quis debet eos eligere vide Lan« 
franc. de recuſ. n. 11. 9. 


(f) Alciat. ubi s. Lanfr. d. recuf. n. 


11. num.g, Sed. ſupra diftaforma 
recuſandi Fudicem ſuſpe, per tots 


But if the Arbi= 


tors determine the contrary, ( viz. ) that the Cauſes of 

$Recuſation or Refuſal are not ſufficient, or at leaſt not 

bciently proved ; then the Party ſo refuſing, Is to be re- 

ted to the Judge, who was thus refuſed. But enquire, 

Io muſt be Judge (in this Caſe) in the Cauſe inſtituted. 

ne ay the Arbitrators * of this Recuſation 3 if ſo, then * Alciat. dere. 
tre by what Law they are made Judges, and whether ©; fo. 117. 


Judge thus refuſed , or ſome Superiour Judges ought 


ect, Dus prin. 
cipales. Specul, 


give them this Authority of proceeding in the Cauſe, qerecy.s:8.5; 
| determining it. But if the Judge, who is refuſed as 
Woe, does not likewiſe name Arbitrators on his part, ſo 
M as ( or at leaſt, before he make any Proceedings in 
Cauſe) the Defendant has given in his Recuſatory 
mat- 
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matter, and has named Arbitrators on his behalf, but: 
proceed in the Cauſe agiin{t the Defendant ; all thin 
(a) Mnf. quo- done by the Judge (a) are null, or at leaſt unjuſt; and 
92 : 2” Party ſo refuſing the Judge, may appeal upon ſuch AUF: 
&k ren. £. Or Marters ſo attempted (b) by the Judge refuſed,orf 
mer.tit.4.n.65, Complain of their nullity to a Superiour Judge, and he 
Innecen. Abbas, Obtain the Victory in lack his Appeal or Complaint; 
de Fud. c. cum withſtanding that theſe things ſo attempted, ( if they 
—_— 4 been done before the Judge was fo refuſed) might pn 
get bly have been Juſt, and no more than what the Law ni 
cap. Tholos. de- TEQUITE. 
ciſio 479. verb. 3, There is another ſort of Recuſation (though nd 
La F ancelot gz, POPErly and perfealy ſuch as the other ) and this olf 
00) ne a4 Provocation , which ſome affirm to be an Xquipe 
2. c.6. p. 15, CErm with the word Appellation (c) or Appealing, thi 
' Faran. confil, ſome ſay otherwiſe; ( Scil.) that that 1s properly c 
I7.fte Is Provocation, whych is made out of Court, (4) the ( 
—_ 1: not being begun : In which Caſe it differs both fra 
(d) Panorm. c. APPc2l, and a Recuſation , as if any does ſuſpect 
cum ſit Rom. g, Judge ( Scil, the Ordinary of the place where he li 
n. 21.de app. for ſome of the Cauſes mentioned in the foregoing mi, 
4 IA ber, or for any other Cauſes whereby he may juſtly 
| = Oar 4.8. the ſaid Judge doth. intend to proceed againſt him, 
Gail. 1, x.0bf, Tome cauſe of Correction, or (if it be a Clergy-man), 
120, put him to prove what Title he has to his Benefice; of 
any other Cauſe whatſoever, which may prohably. 
moved againft him, of the Judge his meer Office 1n 
Caſe, the Party having ſuch a ſuſpicion , may pro 
from the Judge he ſo ſuſpects, to a Superiour Judge, 
may immety1ately ſubmit and, ſubject himſelf, his Nalf 
Credit and Goods, to the Protetion and Safeguard 
that Superiour Judge. Now if in caſe this Provocatif 
be made from any Biſhop, his Official, Vicar Genera, 
Commaiſſary, ( within the Province of Canterbury 0 
ſire ) the Acch-hiſhop, or his Official of the Arches, 
the Auditor of Cauſes, in the Court of Audience in 
rerbury, is the Superior Judge in this Caſe. Bur if 
have this cauſe of Provocation given by any other ink 


- our Judge, (viz, an Arch-deacon or his Official, then 


W 


bh 
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r provoke to the Dioceſan Biſhop, or his principal Of- 
You may if you will provoke immediately ( as a- 


Wre ) from any Arch-deacon, or his Official, to the Arch- 


hop of Canterbury, of his aforeſaid Courts, omitting the 

dim terminus, ( the Biſhop of the Dioceſs where the Par- 

provoking lives, and his Official, &c. ) for the Statutes 

this Kingdom , fet forth concerning the Manner and ' 

rm of Appeals, (a) have no place in Provocations, (b) (2) Am 24. 


Jif they have, yet the Prerogative of the Arch-biſhop - S_ 


Canterbury is reſerved as in Cauſes of Appeal. (c) 2. NOW ,..1; Rome, 


eas inall Cauſes of Appeal from Grievances, it is uſu- (b) Panorm.d. 
y held, that the Grievances ought to be particularly c.Concil.Se#.4, 


"Wclared; ſo likewiſe the Party provoking, (4) ought to aþ. $5.0 c. 


cife the Cauſes of ſuch his Provocation , otherwiſe ic "* Tome 


ils nothing, The Party fo provoking ought likewiſe (c) D. Stat: 
efore he 1s Cited to appear before the Ordinary of that 4nnv. 24. X.8. 
e where he lives, either ex officio, or at the Initance c- 12- verb. fic 
aParty ) to intimate this his Provocation to the Judge /**""z aways 
. . . 2, tbe Prerog. 

"m whom he ſo provokes, otherwiſe this Provocation will /q ; 

. - 4 , 222 (4) Berlachim. 
ail nothing; for if in caſe he be Cited firſt, then is it a reper. verb, 
ecuſation or a Refuſing ( and not a Provocation ) which appellatio ex- 


Mzht 80 be done, as in the ſecond number of this Sec, #74-14dictalis 


ut if after this Provocation is intimared, the Inferiour *7* + 


dee from whom it is provoked, do make any proceed- 
2s 2gainſt the Party ſo provoking, they are all null, or 
leaſt unjuſt, ( like as in the number foregoing, touch- 
jp the Recuſation ) and obſerve, that the Party provo= 
ing, may for his greater Safety, or as a further Cautele, 


Wievail with the Superiour Judge, to whom he ſo pro- 


des, that he write back to the Inferiour Judge, to ac- 


mint him that he hath admitted this his Proyocation ; 
Wd he may likewiſe requeſt the ſaid Judge, to whom he-(e) Haud juri 


provokes, to Decree a (e) Citation and an Inhibition, as <*ntaneum 
12Cauſe of Appeal. And though ( as is ſaid above ) it aadiciali ap we” 
lawful to- provoke, from an Inferiour to a Superiour',;ine 1994 


ldgez yet ſee whether or no in this following Caſe, the omnino decer- 


vocation be of any validity or not. (CScvl. ) If the In- nend. Gail.l. r. 


/Ftiour Judge ( before this Provocation be interpoſed in + 2.29: "- 5» 


Emeric.tit.73. 


uner aforeſaid ) do Decree the Party provoking, tobe, ., 
E4 Cited 


: 
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Cited to appear before him for any of the Cauſes af 
ſaid, or do really Cite him by a-publick EdiCt, before 
his Provocation is admitted by the Svperiour Judge, 
intimated to the Inferiour Judge, 2 Becauſe in this( 
the Recuſation ſeems rather to have place, and not 
Provocation. In this Caſe { Mr. Clarke ſays he has kne 
that ( if the Cication of the Inferiour Judge were Dec 
in the abſence of the Party ſo provoking, and not} 
were Executed perſonally upor. him before ſuch his | 
yocation was given in before, and admitted by the & 
riour Judge ) the Provocation avails as much, as if no( 
tation had been Decreed , and although the Party | 
voking, were Citcd to appear before the Judge, ft 
whom he ſo provokes, before th:is' Provocation were 
timated to the ſaid Judge, yet the Provocation Is val 
and the Party provoking may appear on that day, 
which he ovght of right to have appeared upon the( 
tation, and may intimate the ſaid Provocation to the Ju 
from whom it is ſo provoked, who ought to ſupercede 
further proceeding in the Cauſe. 3. Upon this the Ju 


from whom it is fo provoked , may ( by himſelf or 


Proctor ) appear before the Judge to whom it It is ſop 
voked, and obtain a Decree to proſecute this Provock 
ON, as in a Cauſe of Appcal : And if the Party fo pro 
king, being lawfully Cited, appear not to proſecute t 
his Provocation, the Cauſe for which it was ſo provoke 
1s to be remitted as in a Cauſe of Appeal, for not pro 
cuting the Appeal, and the ſaid JuJge from whom it 

ſo provoked, may proceed againſt the Party (ſo pt 
voking ) either of his meer Office, or at the promotil 
of foine aſſigned for that purpoſe; or at the inſtance 
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any other Perſon : But if the Party ſo Cited, do profecu, eve! 
This his Cauſe of Provocation, he muſt give a Libel, a_Þ» ant 
have a time aſſigned to prove it, and if he do prond to. 
ſufficient Cauſe of ſuch his Provocation, ( though probaÞly re 
bly not all that arc ſpecified therein ) the Judge onght tGuſe: 
pronounce that he hath juſtly provoked , and that the hay 
Judge from whom he has ſo provoked, is no competeiluntes 
Judge { or rather no indiffccent Judge ) for him, 5 w 74 
eat 


/ 
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zat he ought not to be convened before him; and the 
jd Judge ought to be condemned in Charges made on 
je part of the Party provoking, and that juſtly, in regard 
could not but know the juſtneſs of theſe Cauſes of ſuch 
rovocation , as well by the Tenor of the Provocation 
ſelf, as the Tenor of the Libel touching the ſame : 
withſtanding which, he yer ſtands in conteſt. But 
$ the Party provoking, do fail in the Proof of his 
bel, the Judge from whom it was provoked, is to 
abſolved or diſmiſt, and the Party provoking, is to 
remitted to his Court or Juriſdiction, and is to be 
ndemned in the whole Charge made on the part of the 
Wid Judge, by reaſon of his injuſt and cauſeleſs vexation or 
ouble. 
M1 might next proceed in order to ſhew the manner 
id difference of Replications, being things ſo ſubſe- 
dent to Exceptions. Let this only ſuffice to tell 
dy, that Replication is no more than a ſpecies or 
nd of Exception, to which every Plaintiff has re- 
Wurſe ( if need be ) againſt thoſe unjuſt Exceptions 
s Adverſary urgeth, which is alſo oppoſed by Dupli- 
tion, and that again by Triplication, & ſic uſque ad 
iruplicationem, and all of them in the fame order of 
Proceedings as the Exceptions, that is, if the Exceptions 
before or after the Conteſtation of Suit, theſe muſte be 
A too. ] refer the Reader to my Authors themſelves * to 
W fully ſatisfied of theſe things, and the order obſerved * 9%"! nid. 
mn them. excep.(F Replt- 
| pol ſhall now proceed to my propoſed method , which _ —y 
jotinſto ſhew the order and manner of proceeding ( in Cau- litis cont. wltr. 
ce aÞ Tried in theſe Courts ) from the giving in of the Li- duplicas non Hi- 
|, even nato Sentence; and that firit in Plenary Cau- ©* progredi, ea 
z and then in- Summary Cauſes. Then I ſhall pro- —_ 
d to ſhew what particular Proceedings are more eſpe- cu/ator. T. de 
ly required in ſome Cauſes more than others, as replica. . 2. 
Cauſes of Appeal, Cauſes of Diffamation, &c. Where- Zoannes Andi. 
having ſuppoſed all the Three Perſons Fudicinm con- ——_ _—_ 
Fuentes, to be capacitated, ſo as to be termed refe ſtan- */1.;.tus d, Re 
F 7udicio; it isnow convenient that the Plaintiff br plicatione 4 
Oren 119» 
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forth his Action by a Libel, that ſo the Defendant m 
deliberate with himſelf, whether he will contend or { 
mit z that ſo by knowing his Charge, he may know hom! 
make Defence, 


p—_— —— 
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THE 


PRACTICE 


OF THE 


ccleſiaſtical Courts, 


THE THIRD PART. 


CHAP. I 


he manner of proceeding in Plenary Canſes from 
the firſt bringing, or giving in of the LIBEL 

[HE or Declaration ; even until Sentence be given and 
Executed, 


SECT. I. 
Of a Libel. 
1. What a Libel ts. | 
2, How given into Court, and how admitted by the Fudge, 
and how the Defendant is admoniſh'd to anſwer. 
F Shall not here trouble you with the ſeveral Species 


| | of Libels, nor the diverſe Acceptations and Defini- 
By tions of them, nor their Structure, &c. ſeeing I 


W have intended a more particular diſcourſe to that 
poſe ( Deo favent.e) A Libel therefore (in _ ) q 
erive 


EE 
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derived a Libro from a Book , whence formerly a' Pape 
(a) Feſemb. was uſually drawn; (4) and in general it ſignifies all ma 
f- - edend. yer of writing : It is taken hguratively, as when the mx 
ter is put for the thing contained , but properly in thi 
argument, a Libel is taken for a Writing which cantainet 
(b) Hoftienſ. in the Action. (b) 
rubric. d. Li- 2. On that day wherein the Libel is to be given int 
belliobla. Se, Court, the Plaintiffs Proftor ought to exhibit the ſan 
agen uy and defire it may be admitted , and that the Defend 
eſt. | , LET 

SeZ. 1. Socin, May be aſſigned to anſwer thereto, ( at which time] 
eodem tit. in Ought alſo to give (c) a Copy of his Linel to che Defes 
rab.Alciatus de dants Proftor ) whereupon the Judge admits the ſame, : 
=— 0bla.. repeats it in vim poſitionum, &c, and aſſigns the Deke 

(c) 47.4 2 Gant toanſwer to the ſame the Court day following,and 
Libelli ob, fo. is Called dilatio deliberatoria, (4) being given the Deſe 

202, dant with intent, that he may conſider whether he 
E? Alciat. ib. fybmit or contend. Now it often falls out, that therei 
*133-& 111: occaſion for the amending or altering of the Libel, whi 
is to be done ſometime before, ſometimes after the Suiti 
conteſted : Wherefore we will conſider the reſpective Cal 
in which, and when theſe are permitted, before we con 
to the principal Part of the proceedings, which is the col 

teſting of Suit. 


SEU TE, 3 


Of the amending and changing, or altering thing 
contained in the Libel. 


1. What Emenadation, or amending of a Libel is, 

2. When, in what Caſes, and how many ways it is permittt 
or not permitted. 

3. The manner of revoking or alledging an error committ 
in the Libel, as to the Name or Sir-name of either of t 
Parties, &C. 

4+ What mutation or altering a Libel is, 

5» When and in what Caſes it is or is not permitted, 
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_ = 6. When and what Charges the Party amending is liable to 
pay ; alſo the Party nut proving his contrary matter how 
liable to them. 

7. When and what ſort of Security is required of the Parties 
in Suit, and to what purpoſe, and wherher only one or both 


Fain of them. 


n in His being a matter of ſuch conſiderable Moment, and 
Intricacy , and fo little underſtood by our ignorant 
roftors of this Ag-, I will therefore inſert ſo much out * Z*ft. 7. de 
Sf Mynſinger * ( touching this point) as will ſerve to ——_ 
Make theſe dull Souls ( nay thoſe who are altogether un- ; 
quainted with theſe proceedings) plainly to underſtand 
is matter. Emendatio, or the amending of a Libel, is no 
ore than the taking away or removing the Fault or Er- 
Wor, the Subſtance of the Libel remaining entire : So he 
ho corrects or amends things ſuperfluous ( by cutting 
Whem off) things Conciſe, or ( not full enough by adding 
dthem) things Imperfe&, ( by ſupplying what wants ) 
ings confuſed, ( by diſtinguiſhing them ) things obſcure, 
A by declaring them) he may he properly ſaid to a- 
tend. | 
2. Now when, and how this Amendment is permitted, 
nd when not, is the next thing to be enquired : It is ge- 
erally permitted before the conteſting of Suit, but after 
he Suit is conteſted, It is only permitted in ſome particu- 
ar Caſes, Firſt then, the Libel is amended, by declaring 
Mich things as are obſcure, as when the Plaintiff his Libel 
MF obſcure, incertain , general , confuſedly and prepoſte- 
ouſly drawn ; in this Caſe an Amendment or Declaration 
hereof is permitted, even until the Sentence, if the De- + Gail, 3, 62: 
endant who is conven?d do not except Þ againſt its in- a. 11. 
etitude, obſcurity, &c. But if he except againſt it, then 
t is only permitted to be amended before the Suit be 
teſted, and not after, and in that Caſe, if it be not a- 
tended before, then are all the proceedings null ,. ( by 
aſon of ſuch Obſcurity ) and the Sentence is invalid. 
hence Speculator in tot.de lib.concep. Seft.ult. verſic, cautus, 
loes caution the Proors that they do not deſire the Ob- 


(urity of the Libel to be declared , but cnly that they 
| barely 
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barely obje&, that the Libel is obſcure and general, ofÞ4ih 
which if the Plaintiff omit to amend, the Defendant n 

null the whole Proceſs. Secondly, The Libel is amend{Wſted 
when any thing is added to it, and in this we muſt Þic 5 
ſpect whether this addition be made in Actions which of” 
general, univerſal or ſingular. * In univerſal Actionsj 

tolerated to add any thing to the Libel, even until f&8 


Mſang tells in <-ntence, E. g. where any one Sues pro hereditare, ori{Þ"er 


Fhe 30, Set, of 


#his ſame title 
de Aion. at 
Bs 22, 


Inheritance (we may by this underſtand all thoſe wiffÞis 1 
( having a right to the Adminiſtration ) do Sue ſome ten 
rary Adminiſtrators, who have got Goods of theirs infſſÞ\!«r: 
their hands, either by a falſe and illegal Power or oth 
wiſe, (but I humbly ſubmit this DiſtinCtion to the learnelſÞ 1 
if they doexpreſs what Things or Goods did abſolutely if Far 
long to the Eſtate they Sne for ; yet are they not prohibingſ*®® | 
when ever they pleaſe, ( or find it out ) to add what m 
comes to their knowledge: For ſeeing it is controyerted 
general, that ſuch an one has a Right to ſuch an Eſa 
( Inheritance or Adminiſtration ) it ſeems to follow cl 
ſequently, that he has not only asked or requeſted t| 
particular Thing named in the Libel; but alſo what & 
elſe might any way belong to that Eſtate he ſo Sued folf®) ** 
Therefore in this Cafe an Amendment ought not to be 4 
nied. The ſame may be ſaid in general Ations, ſuch 
a Tutor or Curatorſhip, that is, where the Pupil cat | 
menceth ſuch an Action againſt his Tutor or Cura * © 
and expreſſeth in his Libel only ſome things which we 
ill managed, waſted or concealed by his Tutor or Cu 
tor ; yet may he add ſeveral other things (until Sentene 
as he finds them out , or that they come to his kn 
ledge : But how the Libel may be amended in a ſingu 
Action, is our next Enquiry. In this Caſe we have a fou 
fold Conſideration, for ſometimes there is an Amendma* Me 
to be made touching the thing Sued for ; ſometimes t | 
Amendment reſpets the Subſtantial Matters of the LilP*"m 
very ofcen it reſpects the principal Qualities, and font 
times the adventitious Qualities. Firſt, If the Amendme 
reſpect the thing Sued for or asked, ( Scil. ) becauſe the 
is more due perhaps by Law, than a Man doth Sue id 
or name in his Libel at firſt ; the which miſtake he woulf (0lts 
; _ 
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ifie by adding more to it afterwards) this Adynſmger 
ith may be done both before and after the Suit is con- 
ted , even until Sentence, and this he proves to be 
e Sence of Juitinian his Words, [_ Si minus petitum ſit, 
m deberetur, fine, &c,)] from the tenth number to the 
id of the ſixteenth of this ſame Paragraph, where he very 
egantly confutes the Opinions of Accurſims, Bartolixs and 
jers, who ſeem to pur a different Interpretation upon 
is Text. Secondly if the Amendment have relation to 
Subſtantial Matters of the Libel, ic may without any 
adrance be done before the Suit be conteſted, but not 
mard: And this Opinion is generally received, as 

I in a Criminal, as a Civil Cauſe, Now the Subſtanti- 
Parts of a Libel in a Criminal Cauſe, are ſaid to be 
ſe ( Sci. ) to name the Judge , to expreſs the Month 
| the Place where the Crime was committed, &c. and 
ing the Subſtance of the Libel conſiſts in theſe, there- 
re they cannot be amended after the Suit is conteſted, 
at which time the Tudicium is ſaid to be Acceptum ) but 
Defendant is to be releaſed from this Accuſation, ip/o 
poſtulante, the Defendant urging this: Nay, the Judge 
y ex Officio reject the Libel, ( which is ſoto be amend- 
| after the Suit is conteſted ) though the Defendant urge 
not ; ſeeing that in Criminal Cauſes, if it be omitted to 
me the place and the time, the Libel is null zpſo jure. 
a Civil Cauſe, the Subſtantial Part of the Libel conſiſts 
the Concluſion or Petition, ſeeing it is required thar 
flow rightly from the Premiſes, and that one propo- 
ion do orderly cohere to another, as if any Sues me 
Land, ( and in the concluſion of his Libel , he adds 

is Reaſon why he asks it ) becauſe he is become one of 
«"s Houſhold. This Concluſion is frivolous, and by 
means the Libel would be void, whether the Defen- 
it object againſt it or not, neither is any Amendment of 
permitted afcer the Suit is conteſted, ſo that thereby the 
ble Proceſs is voided; for the Libel ought to have 


79 


he neceſſary or ( at leaſt) preſumptive * concluſion. : 
irdly, If the Amendment reſpe& the __ Qualities —_ =_ b. 
the Libel, then is it only pemitted, before the Suit 
tonteſted, E. g. If a Husband accuſe his Wike of having 

com» 
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committed Adultery with Titi : This 1s the pring 
Quality in reſpeCt of the Fatt; wherefore if it ſhould 
amended after the Suir is conteſted, by ſaying that 
Adultery was committed with Flaccxs, and ſo ſhould 
another Perſon ; this Amendment would alter the 

ſtance of the FaQ; therefore it is not permitted. Four 
ly, If the Amendment reſpect the advencitious qualities, 
is permitted even until the Sentence. Theſe qualities 


ſuch, as neither change nor vitiate the Libel, but ar 


kind of Pleonaſm as where a time , place, day, hour 
ſome other circumſtances of that nature are added, mt 


are not neceſſary, E. g. I demand Ten Pounds of Tit 


which 1 lent him about two years ago, in the Houſe 


Flaccus : Now this is an adventitious quality, in makigf® 


mention of the year and place ; for it is ſufficient tha 
do conſtare de mutus : And thus far of the Amendmentd 


Libel, by adding toit. The Third part of Amendmen 


a Libel, is by detraCting or deducing ſomewhat from it; 
where any Sum or Quality is to be deducted from the 
bel, as if the Plaintiff do at firſt demand ten Pounds, 

afterwards would only ask five; or if he fay at firſt t 


the Party he Sues, poſleſſeth ſo many Goods of his, 


afterwards he would but lay claim to a part of them: 
this Caſe an Amendment is regularly granted, evenul 
Sentence. But if the Party Suing do require Bond of 


Adverſary, after the Suit is conteſted, and would thend ' 


tract from the Libel : In this Caſe he ſhall not eſcapet 
Penalty of the Law, ſeeing this ought to have beend: 
before the Suit was conteſted. In like manner, if 
would detract from the Subſtantials, or principal Qu 
ties, they ought to do it before the Suit. is conteſted of 


and not after; as if in Criminal Actions there is ſome, 


fect, as to the Month or Place ; in Civil Aftions, as tot 


Subſtance of the Fat. Laſtly, Amendment of a Libd, 


permitted, when things ſuperfluous are cut off; andt 
is ſaid to be lawful eyen until Sentence. Thoſe things 
ſaid to be ſuperfluous, which might be omitted in the 
bel, without the leaſt injury, E. g. I lent Tiriwont 
Calends of December a Silver Drinking Cup, when Fla 
and Berta contracted Matrimony, &c, this laſt is _ 

Peran 
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Ffluous, being nothing at all ro the purpuſe. Thus far 
'the amending of Livels; if after the amendment or al- 
ring of a Libel, the Defendanr is not inſtruted how to 
ſwer, indulgenda e(t et nova dilatio, - he ought to have 
Kher or a longer time aſlizned him, to deliberate whe- 
r he will anſwer negatively or ſubmit ; but ic is other- 
ke if incaſe he know, or is informed before hand of the 
atter which is to be added : But this Controverſie is beſt 
ided by Cuſtom, which is che chief Interpreter of the 


Mz Now comes Mr. Clarke to ſhew the manner of reCti- 
ing this error or amendment.. If (fays he) an appa- 

t error be made in the Cauſe, as to the Name, or 
Wr-name of cicher of the Parties; or an error be commit- 
{ in any computation, by writing an Hundred where 
ty ought only to be writ: [This is the chird fort of 
tendment, which is made by detraction, even now 
tioned by 24yz/inzer,] or if there is an error commit- 
{in the Name of a Church, which is in conteſt betwixt 

0 Clergy-men, (either for the ſole right thereof, or only 

be particular T ithes belonging to 1t) or in any thing 

e, ſo (as is aforeſaid) that this error do appear mani- 

t by the proceedings themſelves, and other things done 
the Cauſe; then the Proctor may alledg, that by the 
take of the Writer of that his Libel, Allegation or other 

tter given in on behalf of his Client, the name [Job] 
the word | Rector] (nameing the Word or Sentence in 
the error is committed) is inſerted and writ in ſuch 
ticle, or Poſition of the ſaid Libel, Matter or Allega- 

0, and in ſuch a Line of the ſame, (computing from the 

ad or Foot of the ſaid Allegation) whereas in very 

0, this Word or Name | Th-mas ] or thar or theſe 

Ids ought of right ro have been inſerted ; as Is apparent 
Weproceedings themſelves, and the other Judicial Acts 

& in the Cauſe ( to which he muſt refer himſclf.) 
tefore he muſt revoke and {ubduct this crror, to all 

Rits and purpoſes in the Law, and deſire that it may 

MW «counted as revoked and ſabducted ; and thar inſtzad 
Wit Word, or name [John] or of the ſaid Words, &c. 
= | Word [Tha] or this Word [Yicar, &c.] may be 
C F inſerted, 
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inſerted, to which the Judge condeſcends and orders { 
be done. (Anerror of this nature ſeemeth to reſpe&t 
*;:d»th alſy principal qualities before ſpoke of by Aynſimger *.) Thi 
| reſpet the firſt this Decree of the Judge of revoking the error, may 
- 1a nx 15 wont to be interpoſed 3 yet the revocation or ſubduft 
Ctmching the Of it by the Procior alone is ſufficient, if the fault org 
changingof a For Co appear by the proceedings, to have been the 
Libe/ ) hereaf- of the Writer - Thus far Mr. Clark : Lets return again 
ter inſerted. Mynſing. 
4. We have now done with the amending of Lib 
we now come to the other part of eMynſinger his purpdl 
(Scil.) the mutation or changing of Libcls 3 mwtare Li 
lum, to change the Libel, is to vary and alter the ſubſtz 
of it, and (by leaving the old Action) to propount 
new one, or omitting what was before repcatcd, to requ 
ſomewhat elſe: To this the F, C. add the accumulai 
of Agions, which is nothing elſe but the conjoining two 
veral AAions in the ſame Libel, againſt one and thef 
perſon. 
5- Now when and in what Caſes this is permitted, 
OUr NeXtT enquiry < In which there are two Rules to bet 
ſerv?d. 1. Before the Suit is conteſted, mutation is rex 
larly permitted ; yer ſome Caſes zre excepted, in whi 
neither that nor amendment of the Libel is permitted. 
Firſt, where any intend under colovr of this, to rent 
his or their confeſſion. 'Scecondiy, i! he intends or ſtti 
to take away the Right he even now Sues his Adveriai 
for. Thirdly, If a mutation or an amendment has & 
been made alrcady', or that there wants proper ſeal 
for \uch mutation to be mace, or elle that for iome Ci 
the ſame falls not within the power of the Judge to | 
mit it: As wherea Civil Action being omitted, the Pat 
thus changing his Libel, doth intend a Criminal or Id 
matory Action. Fourthly, if the following Action be 
or taken away by Election; as becauſe the Actions 
not once be admitted, or elſe becauſe they were cont 
one to another. Fifthly, Where any intends a mutali 
purpoſely to defer the former Action , or to renouncel 
tole inſtance of that Cauſe; in theſe Caſes a mutation adn 


nor permitted. But if any intends abſolutely to remit you 
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rs 6 ' . | 
Suit and the Action, £.en they are oO be heard, A Sixth 
peat 1 Y 


Th Mfc in which this changing of a Libel is nor permicred, 

a Criminal Cauſes , being forbid by the Turpi lian Ordi- 
dud ' Sr 
It or Ws ocher Rule 1s, Thar after the SulL 1» Conteſted, a mu- 
he (ylffion or changing of the Libel. is nor permicred, becaule 

twhoſocver conteſts Suir, is tyed to that {ame inftaace 

his own proper Contract; yet cis Rule 1s not alway 
[iba Wbour exception. Ficlt, becauſe there is ſometimes by 
zurpol of miſtake, one thing asked initz2d of another, or for 
re Lie other Cauſe, than of right ir cught co be asked : For 
his caſe it may be lawful (the erior being proved) to, 
vethe Libel after che Suir is conteſted in the ſame in- 
ice. Secondly, the Rule takes no place, when the Suit 
deferred by ſuch mutation, but is only made in order 
wad a Penalty. Thirdly, The Rule takes no place, 
re the Parties do agree and conſent to 1uch mutation, 
the Judge ought to confirm this their content : There 
many otner Caſes of the like nature, which che Inter- 
r$examine in rheir proper places. Aynſinger comes 
tto ſpcak of This accumulating of Actions , which he 
regularly granted ; for it ought not to be denied ro 
to uſz all the Right they have on their parts, fo as 
they do it not ont of Fraud to the other Party ; and 
atheſe are permitred, or are not permitted, he ſhew; 
the thirty fourth number, unto The end of this fame 
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has 0” ;., . , 
n "© likewiſe ar Numb. 27. 1ynſ. ſays, that in all the 


nifes where the Plantiff is permicred to amend or al- 
© to rl} £15 bound to pay to the defendant his Charges (which 
che Puffs 1ndcbite fatigations) for ſuch injult delay : And of 
Wlature alſo ſeem to be thoſe Charges, which Mr Clarke 
asof in his Tit ul.de expenſis retardats proſſceus,being due 

u ſuch things or matters as are given in on elther 

;to retard or delay the proceedings. For if the 

if or Defendant do \propound any Defenſive Mat- 

1onncelfſþ $ Allegation, Exceptions or the like , and having 
[tation Þ 4micted ; do obtain a Term Probatory, by which 
emit bſfixceedings are retarded; (for this delay depending, 
 fifArerfe party can ask noching in order to bring the 
| F 2 Cayle 


me Cz 


ce: As Bartolus treats in L,queſiritm 5, b. ad Turpill. 2, + 
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Cauſe to a Concluſion.) If the Party propounding i 
Defenſive matter, do make default inthe Proof of it, MW 
Term Probatory (aſlign*d for that purpoſe) being 
ſed, the Adverſe Parry may alledg that: NV. has made 
fault in the proof of the Allegation given iff by hin 
ſuch \a day, and that the proceedings are retarded, x 
ring himſelf to the Acts of Court, and deſire the ſaid 
ty to be Condemned in Expences for ſo retarding the 
ceedings, &c. And if this ſo appear to the Judpy 
ought to Condemn the Party in Charges, as is requel 
and a Schedule of thoſe Charges being given, he « 
to Tax the ſame, and Decree a Monition for the! 
ment of them as above, like as in other Charges of 
Oath being likewiſe made, (as before) that he nec 
rily expended theſe Charges on this occaſion. No 0 
bur if this Petition touching the Charges for ſuch reta 
Proceedings, were eagerly purſued in all Cauſes, $ 


would be mach ſhortned : For then the Parties in conf 1, 

would not dare to give ſo many frivolous and dilatoryM,,W 

gations'to ProtraCt Suits as now they do. And this wel 4, H 
underſtand to take place in all things ſpoken of beforc,tof 4, 

ing Exceptions, 'Replications, &c. when or in wha! pu 5, 7 

the Suit ſoever they are given in. an 
7. Now in this part of the Suic it is, that the Paridiff , 7 


* Z1uch, Turiſ. need require, do uſuallk infiſt upon Security * : WhatYY oj 
prud. mo Security is, how defined, and how many forts of it, | 9, y 
Fe. paſts {err the Reader to Weſembecy, Alciar, Mynſing. upon fl C 
parties in Jud. TULES. T. de Satiſdation, Specularor, Bartoli , and ol 
+ Mynſ. Inſt. T. T. eodem, All of which agree, that not only one, but 
de Sati/d. Set. the Parties ought to give Security : The Plaintiff f( 
-— ___ to give Secuilty to the Defendant, that he will perk 
55. n. 3 Alciar, 18 his Proſecution of the Suit, (either by himſelf a 
i5. Spec.Sett.1i. Proftor)) even tothe end of the ſame; and this he 
C « 254 -- do i he otter the Libel of his Action if theD 
7914. n-3- _ dant requeſt it, but not elſe (a): And this he is obligWa,e; 
( , yr ry doqcither with Bondſmen, vel per Cautionem TJuratorian 
Cc) Mynſ.ibid, bis Oath (+), nor is ic the Plaintiff alone, bur alſo hſþ 
$:2. ſ: autem, Ctor muſt give Security if required (c). TheDett 
Weſeib, ubl. 5. ſo ſoon as he receives the Libel, ought to give Sec 


MZ» either by his made Promiſe, Bond, or Oath, that It 


% 
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ein Judgment untill the Suit be determin'd *, Alſo it * nl. ibid. 
n falls out, that in this part of the Suit, when the Cau- S*#. Sed hodie 
xs are entred on both Parts, to the effect aforeſaid, the * ': por 
Wfendant doth likewiſe intend ſome Attion againſt rhe # — _ 
ntif, by way of Reconyention, in which Caſe Petitions cozuntur. 
mutually made on both parts t ; of the which Proceed- + atciat. de 


p ſee Alctat. Reconven. 


— 


CHAP. Il. 


Yf the Conteſtatio Litis, or the Conteſting of Suit. 


SECHI. H 


1, What it 1s. | 

2, When it ought to be done, and by whom: 

3. How many fold this Conteſtation of Suit 1s. 

4 The manner and form of Conteſting Suit, and by whom, 

5, The manner of getting a Decree for the principal Party to 

BB anſwer to the Libel; by whom it ts obtained. 

W 6. The manuer of obt aining a Term Probatory , and by 
whom. 

1. What other things are to be done at the time the Suit is 


Conteſted, 


E have above in the firſt part of theſe Judiciary 
Proceedings, as alſo in the firſt Chapter of 
this Part, explained all ſuch things as are pre- 
ory to Judgment. Wherefore we now come to the 
md Part * 5 qua ipſa Fudicia (that is) wherein the * Atciae. d. lit, 
-Wlicipal Cauſes are Treated ; and this is the Litis Con- cone. 
Jiation, or the Conteſting of Suit, which begins in the : de fals 
5 Exordium of the Suit, and retains that name and or- 7, phy, 
r, even untill the Sentence. Now this Conteſtation of jur-anum. 5. 
Kt is defined the Principium Formale F the Fundamental Mhnſ.08/. 74. 


licial A h doe begi | ; Cent.3.0bſ.26, 
@, whereby the Ju ge _ to take a 3 


| O— 
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The Pradtice of the PART, 


(a) Cujacius 
obſerv. 116. 9, 
Co 21+-S0cCin. ca- 
Put unic.n.7. 
delit, cont.Chi- 
liacinprac.c.60, 
art. 14+ lih.3. 
(6b) Alctar. de 
Lit. conteſt. f>. 
I 27. Se. o0m- 
mbus his expe- 
ditts. 


(c ) I reſerr the 


Reader to the 
Mavual of the 
L:w, De verb, 
fig. the word 
Lis, where he 
will find all 
thoſe atviſiins 
explained, 


(4) Rosbach. 
procur. Civ. 
Fe 49eNe I 7 


(e) Cujac. 9b, 
Ib. 9. Cc. 21. 
® Gail. 0b/. 62. 
+12,13,99,66, 
»2.Specul. ti;, 
> Libelli core 
&þ. Sec. ult. 
ſe Canius. 


dent is not minded to Conteſt Suit Negatively , he 


of the Cauſe, being made by a narration of the pring 
buſineſs (on the Plaintiffs part) propounded in Law,and 
Contradiction (a), Or an objective anſwer following it, 
the part of the Defendanr. 
2. Onthat day which js Afſizned the Defendant to 
ſwer to the Libel (6), the Plaintiff or his Proftor muſt, 
reſence of the ſaid Defendant or his Proctor, requeſt 
Antwer to the ſaid Lib:1, according to the Judge his} 
nation. 
3, Now this Conteſtation of Suit is manifold ; there 
for the bctter aſtrating its ſeveral Diviſions, 1 ſhal 
this following Analyſis (ec). 


CAfirmative, which 15ci- $ In expreſs m 
| * General ) ther made © or Tacitely 
Negative to wit, ) Eventual, 

which Is Pure, 

two-fold C Special. 


-fold (to wit) 


' Quaſe cente- (As where [in Emergent Afﬀairs, (be 
ſtata, orin| the Suit isconteſted) and in which 
4 MAnNncr | nor lawfvl to Contelt Suic cxpreſlyJt 
conteſted ; Suicis in a manner Conteſted, and 
by tne do-{ it were contracted in Court, byt 
10g ſore ; mere intcrrogation aid anſwer betmt 
Act, which" the Parties. Solikewiſe in Caſes wi 
Is as valid; ' the conteſtation of Suit is not 

aS an Cx-; ceflary, tlic Suit is ſaid io be jn a ma 
preſs con-! ner Conteſted by the ne:.t Contradi 
teſtiig. 1 ry AQ which concerns tie merits 

 TheCaule (a). 


og 


—_ 


Oo 
C3 
| 1 
— 
+ 
Bo 
.- pt 
4.2 
WO 
Gas 
© 
ey 
(many 
© 
4-4 
Qﬀ 
O 


= Woo — — RO 


There are wIfo two other Diviſions, in reſpec of | 
Genus, or the Nature cf it, being ſaid to be eitherG 
(e) or Criminal. 

4. We have faid before, that this Suit may be Contel 
ed citner Afﬀirmatively or Nepatively, and this 1s to 
done by the D feacanr his Proftor, on that day whit 
was Aligned him to anſwer *, Wherefore if the Defe 


(0; 


l:jatil 
5 of t 
opou 
iſtitut 
lay no 
y, wh 
hat 1s 
| $k 
'f 10 
he Lib 
tent « 


ven 
0d hj 
les, 
non | 
bet 
Or the 
be C 
; inf 
the 
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{ the Libet and conteſt Suit (a) Affirmatively, and (a) Umm. di- 

bait himſelf to the Judge, and offer what Charges are /?##4/f2 13. n. 

phe Taxed 5 which often falls out in Cauſes of Defamati- 3 4 

1, and this is called a ſingle or ſimple Confeſſion. There ej. 

another ſort of Confeſſion, which is called a qualified 

nfeſſion (b), when the Defendanz doth indeed confeſs (5)7,c96 Blum: 
he Fact, but yet adds ſome certain Qualities or Circum- proc. Camer. 

ances of this Fat, which are ſilently paſt over by the 7: 55- . 54+ 

Lintiff: By reaſon of which omiſſion of the Circumſtan- O ſeqq- 

$f the FaCt, it may be ſaid to be different from the Fact 

pounded in the Libelz and fo conſequently the Action 

iſtituted is fooliſh, &c. Hence, though the Detendant 

ay not ſimply deny the Fact, yet he may do it indirect- 

5, whileſt he ſhews the FaR, to be much otherwiſe than 

hat is related by the Plaintiff But if he intends to Con= 

| Suit Negatively, he muſt proteſt againſt the gencralt- 

2 ineptitude , obſcurity (c), and undue ſpecification of (c) Formane 

keLibel, (to which his anſwer is required) and with an habe! 2 Fwe 

tentof anſwering to the ſame, mult object that the Mat- —_— Ce 
1s ſpecified therein are not true, as they are there rela- os BE. = 
d (4); and therefore, that what isthere requeſted, ought zje, n. 4. Soxcin, 
jt to be granted, Animo conteſtands Litem negative, 1 hen dc. n.85. Cas 


e Plantiff muſt alledge, thar his Libel is in Articles; there- 727): cnſ.qor, 
Wire he deſires the Judge may repeat it, in full force 0 os » 
WePoſitions and Articles, which the Judge does according- py,ye —— 

and admits it with a Salvo Fure Impertinentium, & 102 ad- tur fatum re. 


ttendorum, &c. ſpic. & petite 


5. Then the Libel being thus admitted, and the Syic ?'7* P*untur 
ad jus pertinent 


-adidÞuteſted, the Plaintiff muſt deſire that an anſwer may be y;,z,,5, cog. 
its en to the Poſitions of that his Libel, by the Defendant 113. 3. 7. delie 
(d his Proctor z whereupon the Defendants Proctor re- cont. Alciat, de 
Nis, that he does not believe the Poſitions to be true, {#-conteft. 
pon this the Plaintiff (proteſting that he thinks he may 
better relieved by the anſwers of the Principal Party 
the D:fendant) than of his Proor (e) who manageth (+) zh, #1 
i Cauſe) deſires that he may be decreed to be Cited, menta Fur. 
ainſt ſome convenient day , (according to the diſtance 7744: Pars. 5. 
the Defendant his Habitation, from the place he is to _ "w _ 
ear at) to anſwer perſonally to the Poſitions of the j;;,, > 
ud Libel, cither before the Judge, or ſome Commiſſioners 
F 4 a1- 
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apointed in his ſtead. Now fhis Decree for the Pring 
Party to anſwer in every Cauſe, is wont to be reque 
®Alciat. de lit. 2nd asked by the Advocate * who is Feed in the G 
_—— though in the As of the Court, it is for the moſt part 
_ ef wes ſercec}, that it is the Proftor who makes the Petition, 1 
=pY this was wont of old to be obſerved, that fo it might 
Re pear to the Judge, what. Advocate was Feed in the 
but This is now otherwiſe apparent, ſeeing no Libele 
to be admitted, unleſs it be ſubſcribed by an Advos 
But obſerve this, thac in Cavſes of Defamation, the Ju 
1s not wout to Decree, that the principal Party be Cite 
appear, until after the Depoſitions of the Witneſſe; 
Publiſhed. But if ic be Decreed for the principal P: 
before the Publication of them, then this Clauſe 1s alw 
added in the As, (Scil. ſothar this Decree for the pri 
pal Party, be not taken forth nor Executed before 
Depoſfitions of the Witneſſes be Publiſhed) becauſe the [ 
fendant is not bound to Anſwer to any Criminal Poſitic 
Except they be proved by the Witneſles. 

6. Then the Defendants Proftor may diſſent from! 
| Premiſes, ani (Mr. Clarke ſays he may ; However cs 
_ abt 5. tain the Plajatiffs Proftor ) may requeſt a Term # to 
confeſſio adver ? Aſſigued to prove the Libel; whereupon: the Judge Aſi 
ſarit. him to prove it within three, four or more Court days, 
* Dilatimes Cording to the * diſtance of the place where thePlall 
| vero ſ:cundum Jives as above, an according, to the weightineſs of 
_m _ Cauſe. Now the Defendant may diſſent from this, all 
de ſunt. Zouch, the term given for proof of the Libel be too longandi 

ibidem & Set, competent, he may alledge it, and objeCt againſt it: 

Et Fudices Cod. as the Plaintifi (having too ſhort. a Term Aſſigned him 

= 6 44- the Judge for the proof of his Libel, in reſpect of 1 

=” Set.gud \Weightineſs of his Cauſe) may appeal ; ſo likewiſe if 
longa term be Aſſigned for the proof of it, the. Defend 
may appeal, if he difſents from ſuch Aſſignation, but 
otherwiſe. 

7, You have now had an exact -account of this Cont 
ſtation of Suit, before which, the Jadricinm is not ſaid 
be Acceptum, or begun : The Effe&s of which contelting 
Suit are many, (Sc:l.) the Proftor being made Lord 
th: Suit by it, and having power to ſubſtitute, which 


as 2 R . 8 
” = 
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not before, and many other things *. Now before S De quibus.. .. 
conclude this Chapter, there are ſeveral other things to = —_— 
conſidered, which ought to be done at ſuch time as the ,,; 7; ne 
itis Conteſted, (in form as before) and thoſe are the man zeſt. efe27, So- 

of requeſting the ProQors anſwer in Writing to the cin.n. 8. ut lite 
|: The manner of Adminiſtring the Oath of Calumny. ory: _ Mynſe 
zemanner of getting the Citation, which was Decreed, oil 56 an - 


perte principals, &c. and of theſe in ſeveral $5 in their $yec. ge tie. 
ters. conteſt. Sea, I's 


SEG HH. 2 


te manner of requeſting the ProQtors anſwer, with 
the Penalty to be inflicted on them, if they refuſe 
to anſwer or Conteſt Suit. 


i. The reaſon why the Proftors anſwer may be requeſted, and 


. yl Pen it may be requeſted. 
2 What remedy againſt the Proftor, who refuſeth to anſwer 


to a Libel, or Conteſt Suit. 


TOW is probable, the Proctor of the Defendant (be- 

ing one who is Sued in a Cauſe of Reſtitution of the 

eof Wedlock, or of the late Divorce, or in a Cauſe of 
tation, 4 -nensa & thoro, from Bed and Board) is {o 

mied by his Client, that he will confeſs the Solemni» 

ion of the Marriage alledged : In which caſe the Pro- 

of the Woman who Sueth, may immediately ask 

pes of Suit, and Alimony to be decreed to his Client, 

ereas without the ProCtors anſwer, he could not ask 
ſeuntil the principal Party were examined ; whoſe an- 

ris very often deferred in theſe Caſes, through the 
Witumacy of the Defendant, who endeavour to avoid 

- ſaidniÞeg condemned in them. Wherefore for this reaſon, 
ſtingWroftor of the Plaintiff, after the Suit is Conteſted, (if 
ord Wthinks that he can be relieved by the anſwer of the 


hich Wherſe Protor, vpon apy material poſition of the Lib, 
iy an 
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and eſpecially upon any poſition of a Matrimonial Li 
he may at the firſt, (before it be decreed for the pring 
Party (or the Defendant) ſwear on his Clients be 
that he believes the Contents of his Libel are fairh( 
propounded, and thereupon he may deſire that the ] 
for of the adverſe Party may be admoniſhed to ſwez 
make a faithful anſwer ro the Poſitions of the aid | 
bel, againſt the next Court day, which is accordingly 
creed. ; 

2. Now if in caſe the Proftor being thus Aſligned 
anſwer the Libel, do refuſe or delay the doing of it, « 
he refuſe to conteſt Suit, (on this day wherein it ought 
be Conteſted) either Negatively or A ffirmatively, tt 
to be admoniſhed to anſwer inſtantly, and if then he an 
not, he is to be Excommunicate, and not to be pron 

* Quid requt. ced pro confeſſo, as one confeſſing * z for this Pronun 
mir # 7 tion takes not place, unleſs either the Party or the Prat 
proce) mn. be ſworn firſt to anſwer ; it is fo at leaſt in Cauſes of 
rag de ſtance, though ( ſays Mr. Clarke ) I have known ſame, 
were accuſed of Hereſie,who refaſing to anſwer to the A 
cles objeCted againſt them, were pronounced pro con 
And obſerve further , that it muſt be proceeded apal 
the Proctor, refufing to anſwer, &c. in like mani 
as againſt the principal Party xefuſing, &c. of nl 
afterward. 


SECT: Þb 


Of the Oath of Calumny. 


T1. What it is, and in what part of the Proceedings Adil 
ſtred, and how many ſorts of it. 

2. To whom Adminiſtred, and the Form of it. 

3. The Penalty of thoſe who refuſe it. 


N this part of the proceedings alſo, the Oath of 108 
ny is wont to be Adminiſtred (Sc/.) immediately? 
the Suit is Conteſted; nay in any other part of the] 
_ 


—_— 
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dings, if it be omicred then (4) , and in ſome Caſes be- () Weſomb. im | 


»the Suit is Conteſted. Woence the Word Calumnia © 4 Fur. Ju- 
rand. propter 


ms to have Its #7vwuoyy Or ificati 
Re fits Tent & Jercjoanls wen el 
r Calunniam. Now this Oath of 7 / > oy” 
Now ths Calumny is defined, that ramentoCal 
hereby the Parties In Suit, do proteſt their Conſcience in Se#. quando 
e proſecution of the Cauſe, (Scil.) that they do it Fur. Mynſ.Inff. 
of fraud (b) or vexation, &c. but out of a TT. prna temere 
eghave of the juſtneſs of their Cauſe. And of this Oath wg 
2alumny, there are two ſorts, (Scil.) the one General, ” 8.'9 "OS 
hich is not taken ofcner than once in the Cauſe, and that 74% n- 5. 
Imediately after the Suit is Conteſted, or (if omitted (5) Weſemb. & 
a) in any part of the proceedings afterward) the other — 
cial, whicn is likewiſe called the Oath of Malice, and a7 ftv 
y be Adminiſtred to either of the Partics, as often as the 8%". 5. & 
dge ſeeth fir (c); in any part of the Proceedings either {057 {**t-tod. 
re or after the Suit is Conteſted, and whether the ons 
Oath be taken or not. : = () Mynſ. Toft, 
Theſe Oaths are to be Adminiſtred not only to one em 
tto both or either of the Parties (4): And theſe © ths PIONENGT Ne TO. 
juſinger proves (from Cicero his Oration pro Roſcio) vere 12" Gail-1.obf. 
? y Adminiltred to the Parties, before Juſtinian his * ey 
je, there 1s only this difference betwixt them, that the calator. "Fw. 
may be Adminiſtred at any time when there is occaſion, ©". Se. 1. 
other only once» As to their Form, Authors reſcribe wn JS Jn 
and the ſame in effect for both parties (e). The - nes Pcs 
Oath of Calumny is uſually Admiaiſtred in this, or the a 


Form, (Sc1l.) 


od r ring 0 Sed. r. ſeq verſ. Item Aﬀoris n, 7. 
ns Juramentor. hujuſmodi apud Roſbach 
of+ 6 , » M1V * , C10. proceſs. C, $0, NN. 2T, (#] 
$+ 74» Mynſ. ubi ſupr. Sef. 1.n. 4.8. Alciat ubi s. de Jar Pry f page... 


s wy _ rhat you believe the Cauſe you move i Fuſt : 
- * not aeny any thing you believe is truth, when you 
a; 4 3 that you will not (zo your knowledge) uſe any 
mos : _ you will not out of fraud requeſt any delay, ſo as 
_ - : That you have not given or promiſed any 
p von Hong Poms any _—_ in order to obtain the 
XC uch perſons, to whom th 

permit. $0 help &c : Rs 

ACcors 
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According to the Verſe thus. 


You ths ſhall ſwear, That this your Suit doth ſeem, 
Right, 7uſt tobe; at leaſt in your eſteem. 
That you (when askt ) the truth will nat deny : 
Nor Promiſe ought : Neither that knowingly 

You any falſe proofs will imploy, 

Nor urge delays, the Cauſe to *noy. 


3. Now if the Plaintiff refuſe this Oath of Calumny,g: 

* @Altciatde he isto deſiſt from further Proſecution of his Action *, 
Far. Cal. S:8, the Defendant refuſe it then he it is to be Condemned, 
Ap _ one confeſling the Articles laid againſt him. If theſe Oat 
| 5:Hit. pena ce. Were duly Adminiſtred, there would not be ſo many ſha 
mere litiz. in ful delays in the Cauſes as there are, ſeeing nothing ismt 
Fext.n.7, Ordinary in theſe days, than for a Cauſe to depend (mi 
Souch Elem. the bear Aſſignation to give in an anſwer, or to prod 
Farr 9-5. 1.9. Witneſſes, or to propound all Atts, &c. or to hears 
| & $e#. fi cuz £Ence Or the like) for ſometimes three, four , five or| 
wero litigan, Court days; nay ſometimes for two or three Terms, 
ting it off with the ſame dependance, from one day to 

ther, to the great prejudice of the Parties, who compli 

exceedingly of theſe abuſes, pretending (Juſtly) they: 

knew any end of their buſineſs, after it comes intoti 

Courts: Who gains by this 1 wonder ? ?Tis a ſhame 

gular a praCtice ſhould be abuſed by the Villany of a col 

ny of time-ſerving ignorant Fellows, as are now adays; 


only men advanced to Employments. 
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SECT. 4. 


ſhe manner of getting the Citation under Seal, 
which was Decreed againſt the Defendant, to 
make him toanſwer to the Libel. 


mf," What this Citation is, and how, and why procured, 


n *, 
ined, 
ſe [at 
y ia 
7 150 
id (ﬆ 
prod 
near 
ve Of i 


(1. What a Commiſſion %. 


Before whom the Ci- 
tation for this pur- 
poſe is to appear(Scil) 
Whether the Fudge 
—— x Freed 3. 1n what Caſes this Commiſſion 
that purpoſe : if je ought not to be granted. 

fore Commiſſuners 
we muſt conſider, 


2, Why granted , and the manner 
and form of it, and at whoſe coſt 


obtained. 


4+ The Proftors are to be admoniſhd 
to be preſent at the Execution of 
L_ this Commiſſion. 


E told you before, that upon the Decree for the 
VV principal Party to anſwer,a Citation to that purpoſe 
ht be extracted : And this ſorc of Citation is called a 
jpectal Citztion *, being dire&ed only to one particular * Weſemb.is 
& of tze Proceedings. Now the Plaintiff muſt take P-ratit. Cod. 
are, that ſo ſoon as is poſſible, after the Suit is Conteſted, he "+ 5+ {ters 
cure the anſwer of the adverſe Party to the Poſitions of * 
Me Libel; thac ſo his intention being perhaps founded, or 
yatted by the anſwer of his Adverſary ; he may proceed 
2 Concluſion, and to Sentence in the Cauſe, without 
ducing Witneſſes, or if he be relieved by the anſwer, 
| ſome one or more of the Articles, then he need but pro- 
ce Witneſſes upon the reſt, which are not confeſſed, and ſo 
aſchis Client from the Trouble of proving thoſe which are 
onfeſt ; Wherefore the Plaintiff (in order hereunto.) ought 
&t this Decree or Citation ayainii the principal Party, 
| Palled 


S EC 
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paſſed under the Judge his Seal, and executed as ſpeedily 
is poſſible, and cerrified and brought into Court on the ( 
+he is to appear in as before. 

2. This Citation or Decree for the Defendant to anf 
to the Libel, is cither 10 make the Party appear at the, 
dinary and proper place of Judgment, there to be ſy 
or elſe before Commiſlioners appointed by the Judge 
authority to ſwear the ſaid Party, and take :his anfi 
1. A Commiſſioner or Commillary, is a Word of a we 
large extent, ſignifying generally every one who receing 

® Ryland. ds Mandate, 10 diſpatch Afﬀairs or Buſineſs *. 2. Noy t 
comm]. = I- Judge is wont to grant a Commiſſion (to Parties or Þ; 
_ ſons named to him) with intent to ſave Charges and le(l 
Facob. Blum. the Expences (on the behalf of the Parties in Suit) 
proc. Camer.tit. ſwear and examine the Defendant, or principal Pary 
73+ par-39+ Eſpecially if the Defendant fo to be ſworn, dolive in p; 
remote from the Court, or place of Judgment. And; 
this caſe, there is ſe]dom a particular day appointed k 
the party his appearance, or any certain place, but on 
in general, that he appear at any time hefore ſuch ady 
(which is to be appointed by the Judge, according to 
diſtance of his Habitation from the place he is to appr 
at) to give his anſwer &c. before the Commiſſioners q 
pointed for this purpoſe. And at the ſame time wherz 
this Commiſſion is obtaincd , to the effeCt aforeſaid, th 
Judge is alſo wont to aſſign the Commiſſioners a day: 
againſt which to tranſmic the Parties Anſwer, and certilih 
what other Proceedings happen in and about the Preniffie 
ſes; againſt which day ſo alligned, or rather againſt tt 
day following (for if the Defendant do appear in a 
part of the day, aſligned for the tranſmitting of this a 
ſwer as aforeſaid, he cannot be faid to contumacion 
the Plaintiff muſt take care, that the Certificate of the fad 
Decree or Citation be continued , that ſo if the Defet 
dant take not care to undergo his Examen, and tranſmilffh 
his anſwer againſt, then he may be Decreed ExcommuliÞy (4 
cate. Now if the Perſon to give this anſwer, be a priviledga the | 
Perſon, then the Commiſlion is to be obtained at the MYintif 
tual expences of the Parties (Sc1.) the Plaintiff and lifts, 


Dcfendant - But if the priviledged Perſon be the Plaintif 
- 
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he who Sueth ; then he is to bear the charge of this 

edi miſſion, and not the Defendant, who receives the be- 
the G: of ic. [An Improbable conſequence methinks ; for 
reaſon of ir lies altogether hid from me ; therefore I 

 anlafGfer the Reader to Mr. Clark, his own Words (in his T:- 
the « Cujus ſumptibusCommiſſio,pro parte principali ſit concedenda) 
e non make a better conſtruttion of them.] But in theſe 
1dge fs, the (Judge without any Cauſe being alledged) is 
anſnfict to grant a Commiſſion, to examine the principal Par- 
2 ves or the Defendant, (though no priviledged Perſon) if 
eceing requeſt it : 1n which Caſe, the Party fo deſiring the 
Vow tWnniſſion, is to bear the whole charge in and about it. 
of ln Matrimonial Cauſes, the Judge is not wont to De» 
id leſh any Commillion for the examination of the Defen- 
Sult) Wits,or prigcipal Parties; but is wont to compel themto 
ParnW@ear, and ſtand Perſonally in Judgment, and undergo 


1n paſÞ examen the Judge impoſeth upon them ; and that in 
And Sh Caſes where the Law provideth it, they may be Se- 
ared leſtred, or ſeparated into ſome place apart, &c. 4. Like- 
but oulſſe at the ſame time of obtaining this Commiſſion, the 
h 20ators are both of them admoniſhed to be preſent be» 


gto the Commiſhoners, at ſuch time and place as the 

0 2Ppa@ÞEmmiſſion 15 to be Executed at. 

ners tate & Lanfranc. T. de poſitionivus, Obſerve that Poſi- 

wheteWrs are wont to be propounded in their pradice in this 

id, tit of the proceedings, (that #s) immediately after the 

a daySſthof Calumny : Bur this Practiſe ſeems to be Hyperbo- 

| certilſi, as well as Obſolete. For whether you reſpeCt thoſe 

> PrenWtions which are called Defenſive, Peremptory, Excep- 

ainſt tie, Elifive, Declaratory, Replicative, &c. you cannot but 

r in Wes they ſeem to be included properly in theſe, when 

ts Yin what part of the proceedings ſoever theſe ate urged, 

Macon nhenſoever we cxcept, then may we be ſaid to pro- 

the ſaand Poſitions exceptive, &c. Now Alciatus intends them ; 

: Def@iBiqeſtions, particularizing, and ſpecifying the Contents — - ”y 
cran{0Wte [Libel more exprelly : By reaſon whereof the Defen- Nb 20k 
MMU" (who would probably anſwer in ſuch general «terms 

viledg"Fthe obſcure Libel, that he would not at all caſe the 

; the MVBintiff from the procf of ought) is now in ſuch Laby- 

and Ulith, as he maſt of neceſlity Cit he do anſwer ſo many 


Plaintif, ſeveral 
(f 
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D— 


ſeveral and particular queſtions) confeſs ſomething, 
by the Plaintiff may be eaſed in his proof; and inth 
ſpe, Articulue & Poſitio, ſeem to differ little, and t 
_ fore at this day they are * promiſcuouſly taken the 
7 Oo” for the other, and good reaſon it ſhould: For if this| 
DYſ-7.n. 2.053. intent of theſe Poſitions, there cantiot be any thing 
Gail.1. 0b. 89. particular than a Libel in Articles. I confeſs my lf 
© Þ- 3- Rocbach. "bſgjute ſtranger to this Piece of Praftiſe, not rememh 
(racy 1151" that I ever obſerved any Poſitions of this Nature, i 
ths ein Alciatus ſpeaks of : Only Poſitions additions! | have kne 
Articulus, but theſe ſeem to reſpect the amending, or mutation of 
Libel, and therefore are ſuperfluousto be treated of ap 
from that AC or manner of PraCtice ; this is but my W 
ſence, and bare refleftions' on them : I willingly 
my ſelf to the Juris Tyronibus, to be better infor 


herein. 


CH AP. HI. 
Of the Perſonal Anſwer of the Defendant, 


SECT. 1. 


1. What an anſwer is. 

2. How many ways an anſwer may may be underſtud 
taken, and the reaſon of ſuch diverſity. 

3» How the Citation or Decree, for the principal party 
be brought into Court. 

4+ What Remedy againſt the Party, if he does nut a 
pon that Citation. 


Re we ruſh into the Throng, it is very requilite 
Li trace the Subjett matter of this Chapter from thel 
ginning, and explain what it is firſt, and the ſeveral 
ders and Structures of it. An anſwer therefore ( 


nere 


Aﬀ 


dot 
2.1} 
may ( 


er 
diver 
and 2 


conſt 


For E 
whick 
part 
6, tha 
Was | 
cle t 
lfreel 
ted f 
$ this 
(I be 
il, Oc 


dit fi 
e 


"Tit 
I t] 


T, ? RT. II. Eccleſfraſtical Courts. 97 


here meant of ) is an aſlevering * of a Poſicion, couſilting * Ummin.diſp« 
Affirmation, or Negation. Or an Anſwer is a Confeſſion, 15+ % 29+ 
(to the Poſitionor Articles of a Libel) by the words 
doth, or doth not believe, + cc. fGail.rabſ.92; 
2. Now theſe Anſwers may be diverſly made, and as di- agn/: 5.06/.85. 
ſly conſtrued ( Scil, ) Rosbach. proce 
| cul. tits $2s 
n., Is 
(Categorical or ſimple Enunciation or 
SpeccCn. 
Hypothetical or compound Speech. 
Modal Speech. 


ers may be | 5 or or 
diverſly made,e &3  IDenying Clofinitely, 
andas diverſly | &, | Quality 
conſtrued. 'D [by realon Neceſlirily or 

— | whereof IT Contingently 
= |they are | *Y(Scil. ) by 

be 
® | either | Accident. 


Afﬀicming Sree 


Ih 
LEquipollent Term. 


for Example : A Categorical Anſwer is ſaid to be that, 

which the Subject, and the Predicate have their princi- 

parts: So that to anſwer Cartegorically , is nothing 

, than to anſwer after the ſame manner, as the queſti- 

mas propounded : As ſuppoſe this were the Poſition or 

leto be anſwered tro (Scil.) Ipropound that Titius 

Lfreely ratifie and confirm that Will, whereby he is pro- 

Ited from being Executor ; To whicn Poſition, T 1ts6 

$this Categorical Anſwer, either ſimply and abſolute- 

(I believe, or 1 do not believe that I confirmed that 

ll, &c.) or adding this quality, (1 do not believe that 

iſt" freely.) Jn chis you ſee, the anſwer is made aftcr 
cheh e manner, as the Poſition was propounded. But 
eral aTitizs anſwereth thus to the Poſition, ( Scil. if I did 
( Dn that Will, I was _ that there was any _ 
| U 


Oe 
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ful prohibition contained therein ; orif I did confirm 
then I was compelled to ir, &c.) this fort of Anſwer js 
* Manual. Fur. Jed an Hypothetical Anſwer. * Likewiſe if Titi 
om 6. fin ſwers thus, (tis poſſible I might confirm that Will, &c, 
Reſponſiv. I was neceſſarily compelled 1o to confirm ir, ) this ſort 
Speech is ſaid to be a Modal Anſwer. Alſo Anſwers 
be finitely affirming, or infinitely denying. which happ 
no otherwiſe than by placing the note of Negation; 
though this Nicety 1s not alway worth the taking ng 
of, yet ſometimes it may ſo fall ovt, that the Party 
gives the Anſwer, may be in danger of being perjured, 
the miſtake of thoſe who draw the Anſwer, not obſery 
to plzce the note of Negation aright, by mcans when 
they may at leaſt alter the intent of the Party who j 
anſwer. As ſuppoſe a Poſition, or Article is put 
(Scil. That the Teſtator was in ſo gocd hczl.h of Body 
the time of making the Will, that he was able to write 
ver his Will himſelf, and Seal it, &c. ) Now the Deltſh. 
dant bcing to anſwer co this Article Ncgatively, anſwerdf 
thus, {Credo defunitum potuit non ſcriberg Tejtamentum, &t 
which is an Afhrmative Speech inſtcad of a Negative, 
implies no more, than that the Deceaſed was able tol 
alone the Writing and Sealing of his Will ; whereast 
Party anſwering intended to deny abſolutely, that hel 
the leaſt ability to write his Will as is alleged ; which 
been ſo to be underſtood, had the Particle Nox, been Wit 
ced before Potuir, and what 11] effect a miſtake of this 
ture ( either jn the Perſonal Anſwer or the Proofs ) me 
| have, if committed, may appear to any, I know theMſk 
Etors will cavil at theſe Criticiſms; for ſay they, note 
ſo dull, bur may perccive a difference beiwixt theſe lf 
and manners of Speech. I grant | Sirs ] ye may pete: 


a difference : Bur | queſtion very much, whether or 00 War of 
can give a reaſon for ſuch difference ?* what cffeCt thele\W) 1,, 
ceties may have (in Law ) upon any of theſe proceed, | 


I refer to the Judgment of the Learned : But that all ſicyy/ 
iwers and Proofs do conſiſt of ſome of theſe, may 00 yur 6, 
hope ) be denied. 


mw, 4c 


| Whic 


Jo 
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M3. The Decree or Citation for the princ:; 
. "Winer , is to be brought into Con:t ( 5 
5 are) on that day ordered for "? 
Certificate Indorſed v! +. 


We, 

4 And if the Parry ppc: 
Wiatif ought to accuſe 1s 

may be decreed Ercomry 

ke at the beginning of the 1:- 

communications, &c, 


-Z # 3 Pas = 


is manner of Producing, Swearing ant Exam, 
ning the principal Party before the ]. Ce. 


=. How the Defendant u produced. 
L, How ſworn, and the proteſtation of his Proctor at the time 
of bs being ſworn. 
}. What Penalty, if he under7oes not his Examination ( :fter 
be ſworn ) within the time limited for that purpoſe. 


the principal Party, or the Defendant be preſent in 
Court before the Judge ; the Plaintiff is wont to ac- 
Int the Judge to this purpoſe ; ( Sczl. ) that he there 
liceth the Defendant, whom he deſires may be ſworn co 
Blachfal anſwer to the Poſitions of the Libel given 
I0 his part. 
Then the Judge having ordered the Defendant to lay 
Wind upon the Book, adminiſtrech an Oath to this ef- 
Tou ſhall ſwear that Chaving removed and laid aſide all 
of Aﬀettion , which you any way bear to your own 
Je) you will faithfully and truly anſwer to the Poſit1ons of 
Wt, given into this Court againit you, by ſuch an one, in 
We Canſe ; ronchwy your knowledge in ſuch things, as Con- 
yur own proper Fatt, and touching your Credub:ty in ſuch 
f%, 4 concern the Fatt of ſome elſe : So help you God, &C. 
Mich the Defendant mult kiſs the Book, in Teſti- 
G2 mony 
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mony that he Sweareth. Now the Defendants are (lf 
times produced to anſwer to criminal and captious Poſitihf® 
which he ought not by Law to anſwer to, as falls on 
Cauſes of Defamation CorreCtion, Perjury, &c. W 
fore it is neceſlary in theſe and the like Caſes, that the 
ty or his Proctor do ( at thetime this Oath is Adminiſth 
protelt in the preſence of their Adverſary, or his Prof 
that they do not intend to anſwer to any criminal or 
tious Poſition : Or if it happen they are requeſted to 
ſwer to any ſuch Poſition, then this their anſwer to þ 
counted Null, and as though they had not been n 
If this Proteſtation be omitted in theſe Caſes, the 
Party anſwering, loſeth the Benefit of the Law, whid 
might otherwiſe have. 

3. This Oath being taken, the Plaintiff ought tore 
the Judge to admoniſh' the Party to undergo his Exa 
tion upon the Poſitions of this his Libel, againſt the 
Court-day, or elſe that he appear then, and ſee hi 
Excommunicate, for that his Contumacy, jn not bei ;, 
examined : And if the Defendant being ſo admoniſhed 
not take care to be Examined againſt- that day, nor tþ 
appear then to alledge ſome reaſonable Cauſes, inf g., 
to excule ſuch his contempt ; this his Contumacy is! Par 
accuſed, and in penalty thereof, he is to be Excont 
cated as above. And if he ſtands FExcommunicate 
days after the ſame is denounced, then this Denund 
is to be Certified, and he is to be ſignified to the 
Majeſty, and the Writ for taking kis Body is to be dl 
ed 2gainſt him, and he to be kept in Priſon, until 
Examined, arid fatisfie the Church for this his Conte 
and pay Contumacy Fees. But if the Party or hisPt 
( on that day which was ſo Aſſigned for his Appeat 
to ſez himſelf Excommunicate for not being exaui 
do alledge ſuſhcient Cauſes why he was not exal 


( Scil. ) becauſe the Regiſter, when he requeſted h © 
Examine him, was not at leiſure, [ tþey ſcldom dra, th 
Anſwers, but the ProQors of the Defendants then nin! 
do it ] or any other lawful Cauſe : Then the pet the w 


this his Contempt, is reſerved until the next Court-d 
rather ( ſecing in that Caſe he cannot be juſtly ſaid 
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are Þuwacious) he is to be admoniſhed again as above, to 
: Poſciſiergo his Examination, if he be preſent in Court , and 
ls on 9s, then the Cauſe is to be continued in its former ſtate 
Wi the next Court-day : So that if the Defendant is not 
t thepWanined before this Prorogation approach, he is then to 
niniſt ExXcommunicate, 


$ Prod 
al or 3 4% -&s x18 © 
ted to 
* fot 
cen i 
» then 

whic 


je manner of producing the Defendant before 
Commiſſioners Aſſigned to take the Anſwer, 


I, The manner of preſenting the Commiſſion, and how accept- 
tore ed of by the Commiſſioners, and how Executed. 
 Ex208z, How the Execution of it is to be certified to the Fudge 
t the Wl whogrants ir. 
ſee hills. The manner of alledging the contempt of the Commiſſioners 


ot . in not tranſmitting the proceedings upon the Commiſſion. 
)n1ſhed 


» "YN the laſt Paragraph of the foregoing Chapter , we 


 » WY fhewed you that the Decree or Citation for the princi- 
©) > WiParty as aforeſaid, is to appear cither before the Judge 
xc"YF Commiſſioners appointed for that purpoſe 3 before 
cate "Whom alſo the Proftors are admoniſhed to appear at the 
Mn Wetime. Which Commiſſion is to be preſented totheCom- 
Lie BE Foners, and accepted of by them, in like manner as the 
; _ mmiſſion for Examining Witneſſes, (of which in the fol- 
ne Fig Chapter ) is preſented and accepted. Upon which 
Coll are to proceed in all things, in the ſame manner as if 
his principal Party were produced before the Judge, (where- 
PPV": ſpoke in the foregoing See.) the like Oath being to 
ex Atniniſtred, and the like Proteſtation being made by 
ted We Proctor as was there ſpoke of. 
©—M- [he Commiſſion being Executed, a Certificate is to be 
F-<thereof, after the ſame manner, as the Commiſſion for 
" Wlining the Witneſſes is to be certified, mutatis mutandis, 
tle which ſee in the following Chapter. 


G 3 3. To 
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2. Tothe ſame place alſo we muſt refer you to inh 
your ſelves,the manner of alledging the Commiſſioner gF®* 
tempt, &c. and the way of proceeding againſt then 

ſuch contempr, therefore repetition is needleſs. 


CEC H-4 


The Defendant refuſing the Oath to anſwe; 
the Libel. 


1. What remedy in this Caſe. 


FF the D fendant refuſe to take the Oath, to anſnelff 
EZ ric Policzons of the Libel, or to any other matter, 
which ic .pht by Law to anſwer; or doth pretend 
f j\cious Cauſes why he ought not to lake It; he is0 
PM Onuunidld Pro confeſſo, as confeſling the marrcer, tl 
-v© kcen often :dmoniſhed, and commanded to of 
£4, but he is to be denounced Excommunicate, 
.ﬀzereupon to be Signified to the King's Majeſty, 
; -y Imptifoned, and there detained , until he take 

Oath. 


SECT. $5: 


The Defendant not anſwering fully to the Pd 
ons of the Libel. 


1. The Petition of the Proffor of the Plaintiff. 
2, What remedy againſt the Defendant im this Caſe. 


He Defendant being ſworn, and having given his ﬀ 
ſwer, but not a ſatisfactory one, the Proctor of 
Plaintiff may alledge, that the Defendant hath not 
ſwered fully to ſuch a Poſition or Poſitions, referring li 
ſelf to the Anſwer, and to the ſaid Poſitions, as alſo to 


Law in that Caſe z wherefore he muſt deſire, that re | 
eng 
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jant may be called agaiaſt ſuch a day, to anſwer fully to * 
id Poſitions. 
2 Upon which the Judge [| informing himſelf in the 
iter, and being ſatisfied ( by comparing the Anſwer, 
ththe Libel there in Court ) that the Defendant has nor 
ly anſwered ] may Decree the Defendant to be called, 
cording as is deſired, or clſe he may aflign to hear what 
Defendant hath to ſay, in excuſe of his not anſwering 
y againſt the next Court day ; and then ( Informations 
ing had with Counſel, as to the Law, and the matter 
Fat in this Caſe) the Judge may either grant, or re- 
t the Petition made by the Plaintiff; and if he Decree 
t a fuller Anſwer ought to be made, then a day is to 
zppointed for this purpoſe, and a Citation to be De- 
&| againſt him, to appear and ſee himſelf Excommu- 
ate, if in caſe he anſwereth not againſt thart day fo 
minted for a fuller Anſwer : And if he do not anſwer 
7 before that day, nor appear on the day which was 
pointed for his appearance as aforeſaid, then he is to be 
communicate z and if ( being ſo Cited ) he do appear, 
aledgeth no ſufficient Cauſe why he did not anſwer, 
not to be ſworn to anſwer de novo, but is to be admo- 
hed, and compelled to anſwer fully as above, ( by 
te of che Oath he has already taken ) before the next 
urt-day, upon pain of being declared Pro Confeſſo, or 
|: confeſſing the Articles or Libel laid againſt him; or 
to appear againſt that time, and ſee himſelf declared 
d pronounced as ſuch , At which time if he appear, 
Protor of the PlaintifF is to requeſt, that he may be 
Imoniſhed to give a full Anſwer immediately , under 
alty of being declared Pro Confeſſo, * as before, , Que requi- 
ich being granted by the Judge, if the Party doth ;yntyy ut quis 


to ink 
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matter, 
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ſe. t then accordingly anſwer; The Judge faith on this pro confeſh pro- 
anger ( Scil. ) Becauſe N. being preſent in Court and be- — vel 
en his Ms ed, commanded, and admoniſhed to give a full Anſwer, Reſp ws 
tor of refuſed ſo todoz tqerefore we pronounce him Contumaci- ws per tot. 
h not and in Penalty of this his Contempt ( at the Petition u6i plures po- 
ring hi : : nuntur caſus 
VIDS 1 fakes non habeatur pro confeſſo, licet non reſpondet. Generaliter verb hec Reg, procedit. 
alſo t00Nn tacet non _utique fatetur ſed tamen verum eſt eum non negare. Add? 41cjatum de 


Wn. Seif, pzna non reſpond. fol. 136. 
G 4 M.) 
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M.) we declare him pro Confeſſo, or as one Confe 
® This is called gy anting thoſe things, which he refuſeth to anſwer fully to, * 
og on wi It is more ſafe, that the Judge do not pronounce him pro 
Manual jur. feſſo in ſuch general terms, but rather more particulz 
deverb. fi;nif. for not anſwering fully to ſuch an Article, or ſuch a par 


werb.cunfeſſio. an Article. 


SECT. 6. 


The Defendant or his Protor Confeſling or | 
{wering too much to the Libel or other matter 


I. The manner of the Defendants or his Proftors Petit 
® tn erroneos in order to the revokin; this Confeſſion, and when 
confeſſion being Revocarion is permitted. 


Made by the Ein : _ Pp FT 
— or? Wn. The principal Party may be Convitt of Perjury 


principal Party Ro 2 AD 
himſelf, dves F the principal party do confeſs 2ny thing in his peril 
prejudice the Anſwers through miſtake, * he ought to appear petl 
= yp + nally before the Juge, and revoke this Error ; for thel 
{4 revobed, ©r by a general Proxy, ad Lites, hath no ſpecial Mandate 
»*ch may be TeVOke this Error ; but the Defendant may grant a ſp 
;t any time Proxy (to his Proctor) to this purpoſe. Which ſaidPa 
Sentence. or his Proctor, may appear before the Judge, (in the 
1 ſence of the adverſe Proctor ) and declaic, that they 
:m.. Se, | D's | 
ando @& que £1EN 2nd there ſubdu@ and revoke their own Confeſſ 
© ſmrevocari Anſmer, made ( on ſuch a day ) to ſuch an Article oft 
/,ie.C.decom- Libel or Matter, &c. and that they do delire this their! 
' j4.1.wia ſyer may be accounted as ſubducted and revoked to 


extra eodem » Dees #Þ 42 8 
"2. de has Intents and purpoſes in the Law. And then making 
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nateriactiam Error manifeſt, and that it is much different from | 4 


Lanfranc. ple- matter of Truth, they muſt alledge that this their Cont 
tus wtar. de gn or Anſyer eſcaped from them, through a manifeſt 
© "neſs. nun. ror, and that the Truth of the matter is much otherm 


IQ, 2I. 24. d - mh MY 
Sakirths E. g. mm the perſonal Anſwers aforeſaid, it 1s an{wered,t 


nero 33. he believed 2. had been Farmer of the Re&ory (ik 


c.Q0- the Tithes Sued for were duz) in the Years and Mot 
+18. mentioned in the Libel, or in ſich a Year; Wher 
Wa 
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n deed, he was not art that time Farmer of the ſaid 
Kory, having Sold, or alienated all his Right, Title 
{Intereſt, in and to the Tirhes aforeſaid, ( upon ſuch a 
in ſuch a Month and Year, before the time mentioned 
the Libel ) to one D. by reaſon whereof the ſaid D. 
nd not AL. mentioned ſo by miſtake in the Anſwer ) was 
e real Farmer of the ſaid Reftory ,, and all manner of 
ithes whatſoever belonging to the ſame in thoſe years Li- 
led: Which tning being unknown to the Reſpondent at 
etimeof giving his Anfwer, therefore the ſaid Confeſſion 
v erroneous, and a perfet miſtake; or if in the perſonal 
iſwer, there is a Confeſſion of Fight Acres of Barley, 
hen in very deed there was but Four,, or perhaps no 
cley at all. Now if this Error be proved ſuch by ſuffi- 
Went proofs, or by the Confeſſion of the Adverſe Party ; 
en the Defendant or his Proctor may revoke theſe erro- 
ous Confeſſions by the Judge his Decree, and not other- 
ik, ifthe ſaid Anſwers were not accepted of by the Adverſe 
arty before they were revok*d, But I think (faith M.Clarke) 
Wit even in this Caſe where the Anſwers are accepted, 
Is Revocation avails, though the Judge do not Inter- 
ſe his Decree, becauſe ſeeing the Matter and the Truth 
proy'd to he otherwiſe, the Adverſe Party cannot take 
1 Advantage by the ſaid erroneous Confeſſion, though 
has already accepted it, and this Revocation may be 
ade any time before Sentence , ſaith 4lciatzs, in the 
xe 12ſt quoted. 

2, That the Defendant may be Convit of Perjury, is 
It at all to be doubted ; touching which matter mention is 
ore made, where It 1s ſhewn what Cauſes the Ecclelia- 
ical Courts take cognizance of; and for the better diſcern- 
bow, and when any one may be underſtood to be 
ured, we may not unfitly appropriate to this place 

at Lanfranc ſays, de tefibus *, to which place I refer * De Toft. de- 

Reader. poſition. n. 74. 


þ 
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SECH. 7. 


SatisfaQtion being made as to the Anſwer of t 
Defendant ; Letters Compullſaries are to bet 
tained to compel Witneſles to come againſt 
Term Probatory. 


1. What theſe Letters Compulſaries are, and why obtain 
2. When and how obtained. 
3. Before whom theſe do compel the Witneſſes to appes.. 


He Defendant not confeſſing all, or none of the lat: 
tion of the Plaintiff, it ſtands him in hand, top 


/ duce Witneſles to prove his Intention or Libel, cithert '4 
whole, or that part thereof which is not confeſſed by t l, 
Defendant, in order whereunto he muſt get LettersCt for 
pulſaries decreed againſt the Witneſſes he thinks ft PR 
name; and theſe are another ſort of Special Citatinff Prog 
a ſpoken of before. * | 
mum. 5.06.0, 2+ They are wont for the moſt part to be obtainednh 
Scurfins. Conſ, there is ſatisfaction given, as to the anſwer of the Deke 
9. mm. 3» Cant; though ſometimes they are obtained at the 
Cen. I. time the Citation pro parte is granted, with a Proviſothh" Wi 
the Witneſſes be not produced before the Defendant ul P” 


given his anſwer ; and in like manner as the Plaintiff o* Wi 
tained the Citation, for the principal Party to givehis be | 
ſwer ; ſo mult he obtain theſe Le ters Compulſfaries by 
+ Mciat. d ledging, that there are ſuch and ſuch Perſons, who are 
teſt. fol. 43, Witneſles &c. + whom he defires may be compelled 
Se&. qualiter COMe and give their Teſtimony &c. whercupon the Jug 
fiat teſtes pro- grants his Petition. 
Cxcendi. 3- And theſe Compulſaries are likewiſe for the Witnqſe 
ſes to appear, either before the Judge himſelf, or be 
Commiſſioners appointed by him for that purpoſe, ( wi 
Commiſſioners ought then to be named, and the Comb 
ſion likewiſe granted ) before whom the Witneſſes mulrrſie 
examined ſome time within the Term Probatory, ailFll the 
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time they are Cited, the Plaintiff ought to render them, 
at leaſt to promiſe them their Charges of Journy, &c. 
d this ought to be, whether they appear before the Judge, 
before Commiſſioners, &c. the Proftors are alſo admo=» 
ſhed, ( at the time, theſe Compulſaries are obtained ) to 
preſent at the Examination of the Wirneſſes, ( if they 
to be Examined before Commiſſioners ) in like manner as 
the taking the Perſonal Anſwer. 


CHAP. IV. 


f Proofs to be produced by the Plaintiff upon his Li. 
bel, or other Matter, on, or before the day Aſſigned 
for that purpoſe, called in the Lav the TER M- 
PROBATORY, azdof Exceptions againſt thoſe 


_ Proofs, &c. 
S323 CH 6 
» ®* Probatio au 
1. What this Term-Probatory is, * and to whom it ap- tem non eſt in 
pertains, m_ fact 
2 What Proofs are, and bow many fold, and how they may __ ry | 
be ſaid to differ, &c. and when produced, a ejus expedi- 
$ by tionem, (f tere 
| mino juſto ad 


o arÞY Term-Probatory is {aid to be that time or delay, ; ; 
ell. which was given to the Pint, wherein he might Dane 
he Jugime what he Pleads or Sueth for ; nor has the Plaintiff «ns 0 iden 
fole and abſolute benefit of it : For the Defendant may nk Aﬀo- 
WitFeniſe make uſe of this Term, if the Plaintiff renounceth T_ " 
r bel} is ſhewn afcerward, prob. n. 8.inff 
( wil A Proof in this ſenſe, is amaking the matter evident Chilian. in 
Conul the Judge, ſo as he may be able to determine the con- ?r42. c. 17. & 
; mul: Wrerfie impending ; in a large ſenſe, it lignifieth a ſetting ey og 
, nd Mid the matter before the Judge : More ſtrictly it _- a 
| es 


uy , 
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fies that full proof, which is made by Witneſſes and Ink 
® Maſcardus de ments *. Now Proofs are ſaid to be two-fold, in reſpet 
G hrwy _ the matter in Controverſie: one ſort of Proof has relat 
Weernb.in - tothe matters of Fact, the other has relation to the mat 
ratit. f. de pro. Of Law which occur therein ; and this ſort of Proof laſt! 
ba. preſ.n. 2, tioned, ought to be made by the Laws,Cuſtoms,Canons 
+ + Alciat. d; ſometimes direCtly, ſometimes by Arguments F. 


Proba. fol. 140, Baldus in additione a ſpeculatorem de teſtibus, Se#. nunc videndum, 


(Moſt evident, which are ſuch Proofs a 
made by Priviledges, Inſtruments of 
doubted Credit, &c. 


Evident & clear, l Witneſſes: 
or full Proof, | Inſtruments, z- e. Writin 
which makes | Confeſſion. | 
- (a) Dehiſce Proofs (4) | ſo much Proof, | Evidence of the FaCt. 
mogf_ which have | as ſerves to% An Oath. 
Jur wy Pa relation to! determine the | A juſt Preſumption; 
_ a < . 
Fert. SeF. quod ChE matters whole Suit ; & | Fame. 
G verb, proba. of Fact, are | this is done ei- | Undoubted Circuwla 
JIRes. faid to be| ther by L Ces, 
either | 


@e prob. vol. 1. 
| queſt. 4+ nh. I6., 

VUmmiuns diſp. 

TS. th. I, Alc. 

wh, s. OF in ground a Sentence] nable, or ud 

nag 4paruy upon; this is made | ferent preſuny 

F#ton. in prin. 

Far. EL N. 2» L by 5 ON, 

Weſemb, in f. | 

de prob. &y pref. n. 4. ubi plene de his probation. diviſinibus reperias. Speculatir 

prob. Sed. videndum. 


make ſome Proof of | A private Book 
the matter, but notſo] Writing. ; 
much as will ſerve to< A mean, or al 


- (b) Maſcard. | Evident ($) which (One Witneſs 


Likewiſe thoſe Proofs which are made by Witne 
may be ſaid to differ, in reſpect of the Form of Speecl ter y 
like manner, as the Anſwer of the Defendant, or prindntten t 
part was ſaid to vary. And theſe Proofs ase uſually proqutiat 1 
ced after the Suit is Conteſted, and not before; ( chats, Whad t| 
any time, before the Term Aſhgned for Proof Lal he be 


T.1 
1 Inf 


— 
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] | * recites ſeveral * Ub! s. de 
erm-probatory ] be expired.) Alciatus * recites 
oſes, in which the Proofs ( the Witneſles at leaſt ) may 046 
produced before the Suit is contcſtec. $.N.9.@T. de 


teſtibus No Jo. 
litt. 4. 


© Y » + * 


he manner of bringing in the Letters Compul- 
fries, againſt the Witneſles. 


1, How brought into Court, and how a Citation viis & modis, 
is obtained upon the ſame, if the Witneſſes could not be 
found, &c. alſo the Term- Probatory tobe Prorogued. 

2, The manner of proceeding, if none of the Witneſſes Ci- 
ted do appear. 

3. Alſo if ſome of them appear, and the reſt abſcond, 


Omitted in the laſt Parzgraph of the foregoing Chapter, 
to acquaint you, the manner and way Mr. Clarke ob- 
ves in requeſting the Witneſſes to come and depoſe their 


owledge, &c. * againſt ſuch a day, within the Terme * Plurimi (in 


robatory : Which day coming, and the Witneſles not ap- ang 


earing, the Proctor of the Plaintiff muft alledge to the ,,;,;;,, 1; zef, 
dge, that there were ſuch and ſuch Witneſles, very ne- ſzecitatus,aliter 
eſary to prove the Contents of the Libel given in by redatt ſe ſuſpe- 


Win, which wcre deſired and requeſted to appear, &c. and dum, que opt 
nit notwithſtanding their Journey Charges were offered 
Wiew, yet they have refuſed, or at leaſt deferred to come, {; j;7 rantumro= 


ni» eft omnino 
falſiſſima z ima 


Ir (if it be ſo) that they have promiſed to come, but gatus valet di- 
me not : Whereupon, he muſt deſire they may be com- #um ſum de 


ielled to come and give their Teſtimony, &c. And he muſt feſs. t Ho 


Jitne 


alloSwear tothe truth of this his Allegation,that it is accor- 
ung to the Information given him, wiich he believes to 
true ( except the principal Party himſelf, or ſome 0- 


weecl, Miter who did requeſt them, be preſent there in Courrt; for 


prind 


y pit 


hen they muſt Swear poſitively, and not de credubitats ) 
lat 1s, that the Witneſſes were requeſted as aforeſaid, and 


hatis,Yhad theic Charges tendred, and that this his Information 


called 
Te 


le believes is true, Upon which Petition, the Judge de- 
- crees 
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crees them ſo to be Cited or compelled to appear [fi Þ| 
ſome day before the Term beelapſed J to the effec a 11K 
ſaid : Which Term- Probatory, if the Plainciff fears will #4! 
almoſt elapſed before he gers theſe Compulſaries (<6 
creed) Executed, and Certified ; it will be requiſite, t 
he do at the ſame time, deſire the ſaid Term to he 
xogued, or Prolonged to ſome farther day ; and this jz 
Citation or Compulſary, we are to preſume and ſupp 
to be brought into Court on this day thus Prorop 
Wherefore if the Plaincifts Proctor ( making manife| 
diligence ) do exhibit the ſaid Decree or Letters Com 
faries, and teſtife either by an Authentick Certihcate, 
the Oath of a Mandatory, that all poſſible diligence 
uſed in order to Cite the ſaid Witneſſes, and that they 
ſo ab{cond, or areabſenc from their Homes, that theyalif * 
not. be perſonally Cited : Then the Judge doth grant I 
ters Compulſaries, or a Citation viis & modis, &c. ag 
the ſaid Witneſſes to the effect aforeſaid : Againſt wi 
time appointed for their Appearance in this Citation, 
Term-Probatory is alſo to be Prorogued, We needif* 
here ſpeak of the manner and form obſerved in the ig®*. 
— theſe Citations, having already done it | 
ore. 4 
2. This Decree or Compulſary againſt the Witneſs"? 
to be exhibited, anc authentically Certihed, and the Of 
tumacy of the Witneſſes accuſed ; and if they appear 1 
they are to be Excommunicate as above, and in that 
alſo, the Term Probatory is to be Prorogued againſt 
competent day, wichin which time, cis probable this if 
communication may be FxtraCted, Denounced, and Cenif 
fied: And if theſe Witneſles ſtand Excommunicate fot 
days after the ſame is denounced, the Plaintiff may pil 
ceed againſt them (f he will) as in the former Chaptag®" 
where it is ſpoke of Excommunications,&c. and if thePlaf® 
tiff do not uſe all diligence in the Premiſes, ( viz. in] 
curing the Witneſſes to Excommunicate, Signified and 
Priſoned ) then the Preceedings are not to be delayed, 
Prejudice of the Defendant, but the Defendant may del 
that the « auſe may be concluded And obſerve, that 
things ſpoke of in this Paragraph touching the Witnelg C 
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e place likewiſe againſt the Defendant, if he fall under 
like circumſtances, ſo as the Plaintiff eannot proceed 
want of his Anſwer. Likewiſe though the Plaintiff may 
all diligence to the. effect aforcſaid, yet, ( leſt the Suic 
Wild be too much prolonged , by this Proroguing the 
xm-probatory, whilſt he is in ſearch after the Witneſſes, 
getting them Impriſon*d, &c.) he ought to produce 
Mc Witneſſes within that Term if he has any, and be. 
ſometimes the Premiſes are purpoſely managed on 
manner by the Plaintiff, ( who has a bad Cauſe) to 
traſt the Suit, and increaſe Charges, to the grievance 
the Defendant, who perhaps is poor; the Judge may 
he requeſt of ſuch Defendant, proceed to a concluſion 
the Cauſe, and pronounce his abſolutory Sentence on 
Defendants behalf : yet the ſaid Witneſſes are to be 
nitted at any time, before the final Sentence is pro- 
Wrced; and though it be concluded in the Cauſe, and 
Defendant may except againſt the ſaid Witneſſes, in 
manner as if they had been produced within che Term- 
batory, or before the concluſion 3 for by this Produttion 
the Witneſſes, the concluſion in the Cauſe is prohibited 

- ſcſcinded, 

,. Alſo if only ſome of the Witneſſes are Cited, and the 
abſcond, ſo as they cannot be Cited : In this Caſe the 
Mittif muſt exhibit the aforeſaid Mandate with a Certifi- 
thereupon, and accuſe the Contumacy of M. XN. and 
tneſſes Cited to appear this day, and at this place,&c. 
deſire they may be reputed contumacious, and ( in 
i; ity of this their Contumacy ) that they may be Ex- 
Mmunicate, Then they are to be called by the 
rof the Court, and if they appear, they are to be 
Faced, admitted and ſworn; and the Proctor of the 
Jie Party may proteſt agaiſt, and diſſent from the 
Wiſes, And as to the Witneſſes which abſcond and can- 
te Cited, the Proctor of the Plaintiff may alledge, that 
other Witneſſes named in the Mandate, be by him 
ed, Woluced , were diligentW ſought , but could not be 
y definſ®t; wherefore he muſt deſire, that they may be Cited 
"that Þ ?ppear on ſuch a day ) perſonally, if they can be ſo 
7icoeſ$%, or elſe by any other ways and means, ſo as this 
t Citation 
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* Alciat. de 

teft fol. 143. 
SeF. que mf 
fint cont. teF. 
obyict. 


Citation may come to their knowledge ; which Petition 
Judge grants. Then he muſt deſire, that che Term 


batory may be Prorogued, as to theſe Witneſſes thus 
Cited, which the Judge likewiſe grants, appointing at 


le 


which ſeems ſufficient for this purpoſe in his reaſon, if 


ligence be but uſed. 
SECT. 3. 


The manner of producing , Swearing, Examit 


and Repeating the Witneſſes before the Judge, den 


1: The manner of producing Witneſſes. 
2. Their Charges to be tenared before they Swear. 
3. The Form of their Oath, and the Proteſtation of the 


Flor of the adverſe Party, at the time cf their Sneaf 


and his requeſting a time for Interrogatories, 
» The manner and form of the Interrogatories to be A 


niſtred by the adverſe Party. 


The manner of Examining, and repeating the Wi 


before the Fudge. 


E have ſhewn before, what courſe ought to beta 
in order to the petting Witneſſes to be Exanl 
(either before the Judge or Commiſlioners)within thele 
Probatory, or before it be elapſed. We now cometo 
how they are produced, upon or within this Term. Wht 
fore the Plaintiff having his Witneſſes ready in Court, 
acquaint the Judge, that he produceth theſe as Wine 
upon his Libel, whom he deſires may be admitted, 
ſworn to depoſe the truth which they knew touching 
ſame. Then if the Defendant has any thing to vbjeR 3g 
the admiſſion of theſe Witneſſes, he is to propound ih 
fore their Oath be Adminiſtred : * and if he propounds 
thing, then the Judge admitgthem. 
2. Now if the Party producing theſe Witneſſes, hs 


compounded with them, for their Charges of Journ) 


fore he produced them, they may ( either by theme 


dei 
0a 
Ul ary 
ar 
Kkcr 
de 
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ſome ProCtor in their name ) d.fire ihe Judge to order 

n iheir Charges before they take their Oath. Then che 

joe (taking inco conſideration, the diſtance of the Wit- 

ſes Habitation from the place cf Judgment, as alſo whe- 
er they be Horſe-men, or Footmen, with reſpect alſo to 
eir quality, and their abode at. the Court, before their Exa= 

inaczon be perfected ) is wont to Tax and allow theſe 
ſharges, and order that they be not Examined before theſe 

arzes be paid ; or he may (if the Wirneſles deſfireit ) 

Jecree a Monition agaii:ſt the Party producing them, ( if 

be not preſent in Ccurt, ) bug if he be preſent in Court, 
Wen is he to be aCmoniſhed there, to pay the ſaid Charges 

thin a certain day : And in this Taxation, the Judge is al- 
dwontto allow the Fee of the Monition, as alſo of the 

rotor, if the Taxation be deſired by a Proctor : And if 
te Party producing theſe Witneſles, tale no care to pay 

eſe Charges, according to the ſaid Monition, the Wit- 

ſes may proceed againſt him bv way of Excommunica® * Alciat. de 
0n, and Significavit to the Kings Majzſty, according to *eft. fol. 148. 
teuſual manner. Likewiſe thoſe Charges in and about the #% habeas Zu- 
. Wine, are ro be Taxed by the Judge, and the Party pro- — : 
King theſe Witneſſes ought to be compelled to pay the Larfranc. he 
ne, before he be abſolved, &c. teft. depoſ. n.36 
3. Theſe Charges being thus paid or ſatisfied, or order- Praxis ſue Spe- 
In manner as before; the Witneſſes are then to lay their _ _ de 
(ds upon a Bible, or Teſtament ; to whom the Judge nan 1; 
aks in effect as follows *. Te are produced as Witneſſes in part. 4. 

ba Cauſe, betwixt ſuch and ſuch Perſons; therefore you, 
W4tach of you ſhall ſwear, that at the time of your Examina- TP ; Lanf uh 
you and every of you, will depoſe and t:ſtifie the rruth, 4 —= 
the whole truth, ſo far as you know, without any love, favour, Jurari poſt ni- 
Won, or malice to either of the parties in Swt, &c. Þ So ſipars aduerſa 
yy God. Which being done, the Witneſſes ( in Te- # <##at. n. 10, 
ny that they take this Oath, in manner and form as Patra 
Judge doth adminiſter ic ) are to kiſs the ſaid Book. qug reltes po 
treupon the Defendant his Proctor, does diſſent from /int juraripars 
production of the Witneſſes, and does proteſt asro its #* adverſa pre- 
ity, and of ſaying or propouncing againſt the ſame, /*"**, **1 ab- 
gainſt their Depoſitions and Perſons, if they endea- —_ 
to depoſe any thing _—_ the Intention of his Cli- ».$.lit.&.col.x, 

ent ; 
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ent; and does deſire that they may render ſufficient 
concluſive Cauſes, for theif knowledge in what they 
poſe, &c. and he muſt alſo defire a competent time 1 
be Aſſigned him, againſt which he may provice Interrof 
tories to Adminiſter to the {aid Witneſſes. Whereupoat 
Judge perhaps Aſſigns a days time for this purpoſe, if 
_ Wirneſles dwell within the City, or more if ti:cy dwell, 
of the City, or any time before their Examination : Wi 
in which time ſo appointed by the Judge, or before t 
Witneſſes be Examined as aforeſaid, the Proftor oft 
Defendant ovght to give to the Regilter or Examiner, v 
Interrogatories he purpoſeth ro Ac miniſter. But obk 
that when the Profior believes the Wirncilts ({ produced 
the adverſe Party,) to be Men of good Credit, or 
who will (?tis likely ) depoſe for the detence, and inte 
tion of his Client, it is requiſite that ( at the time they 
produced ) he accept the Perſons, and the Produdtion 
theſe Witneſſes, ſo far as they make, for his Clients i 
tention, &c. but proteſt againſt their Sayings and Depe 
tions, in as much as they depoſe any thing againſt the ſai 
tention of his ſaid Client. In which Caſe the Defendaie 
may reprehend the Sayings and Depoſitions of the Witſci 
ſes, and may object againſt them, if they depoſe again 
{aid intention, bur yec he cannot except againſt their | 
ons, having already accepted and approved,them. - Then 
fore the Party producing Witneſſes, had need take care 
producing Witnelles, who will depoſe, ( againſt his iatt 
Lion) for the right and defence of his Adverſary : For by 
his producing them into Court, he ſeems ſo to approvet 
Perſons of the ſaid Witneſſes, that he cannot afterward 
cept, either againſt their Perſons or Depoſitions : Int 
manner the defendant had need take care, how he fl 
duce Witneſſes which have bcen already producedby 
Adverfary ; for he alſo ſeems thereby, ſo to approve tl 
* ;7hat theſe Perſons, as he is not permitted afterwards to except agl 
Interrogatories Them as above. ; 4 
are,vide Alciat. 4+. Now the Defendant or contrary Party, may (Js Ne 


ubi s deteſt. & the Witneſſes are ro be Examined ) Miniſter Interrogae to 
—_— a þrr ries againſt the ſaid Witneſles, ſuch as are pertinenb Ft kn 


> ms, pave relation to the Cauſe or Matter, * £ g. If Witl9Wi i 


[. | ART. IL Eccleſraſtical Courts. 


nt alice produced againit you co prove any Will, which you 

1ey Wndeavourgto deny or overthrow; you may Interrogate 

ne niſhew, if the Teſtator were of ſound Mind and Memory at 

erroaflie time pretended by the Adverſary, wherein he made 

poatihat Will, and whether he did this or ghat thtng, or ſaid 

, if ch and ſuch words, which might argue and ſhew the 

wellmdneſs of his Mind and Memory ; or you- may inter- 

: Wiiooate them of other Circumſtances, as of the day, the 

ore tlic of the day, and the place, (a) where the Will is (a) ze ucam 

tended to be male, and with what words, the Teſtator tur Interrogas 

r, wifpcoved it, who wrir ir, as alſo what Witneſſes were by, {91a ſpecialias 

obſerſÞd preſent then : And as touching (6) the Perſons of the FR aſe 

luced Witneſſes, you may Int<rrogate them , whether they be Theſ. 19. Fg 
Affinity, Conſanguinity, Domeſticks of the Party pro- co5. Blum. pro- 

d intaÞcing them, or are clothed by him, or receive Wages <«r. Camerat. 

theyMon him, or are Indebted to him : And whether or no 7 73-"- 91. 

iction Fey be not Encmics to the Party againſt whom they are an HUEY 

jents Woduced, and the like. ANd at theend of theſe Interro- $5. n. 3, 

| DepdMtories, you may add this following Petition, or Prote-"(b) H#ec vocans 

: the ation ( Sc:/. ) Phat the ſaid Party Miniſtring theſe Inter #7 {nterroga- 

cfendagatories, does deſire that every Witneſs may render a —— 

 WinWcient and concluding Cauſe of his knowledge, in all Pf ſara: 

gain \W pretended Sayings and Depoſitions given in this Cauſe, 

neir MF otherwiſe the ſaid Party Miniſtring theſe Interrogato- 

,  Thens, doth proteſt as to the Nullity of this their Examina- 

e care M0, 1 have heard ( faith Mr. Clarke) from ſome Learn- 

his 1019p Men, (c) that this Petition, and Proteſtation are very 

or bylfeſſary, and that if they were omitted, the Witneſles (c) Hec opinto 

provelifi ſome Caſes) make good proof on the Adverſe Party, np 6-48, 

rward wh they give no concluſive and good reaſons for their > nooks teſt 

s: lnlonledge, which otherwiſe they ought to give, if inter- gepoſ. n. 17. 

x he pitted or asked. Yet the Proftor who Adminiſters In- Bald» 2. ſolum. 

ced by ba ories, had need be cautious and expert in the Ad- C94: de ref. 

rove tiiſitring of them, becauſe they oftentimes do benefit the {#15 dere: 


cp agg who produceth the Witneſſes, inſtead of injuring his fe. 8.4.55 


ay (ws Now if the Witneſſes at the time of their ProduCtion, 
terroglpe to be publickly , and Judicially examined touching 
tinenh F knowledge in thoſe Poſitions they are produced up- 
" Witt | is very probable ( at leaſt if they were not men 

H 2 honeſt, 
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| honeſt and of good Repute ) they might eaſily ſo « 


ſpire and combine together, as to agree upon one Spee 


or Story : And ſometimes the Party producing them 
ing alſo preſent, through fear of the ſaid Party, they 
apt to conceal the truth, which probably thcy would 
therwiſe confeſs, being that which chiefly makes ag 
the ſaid Parties Intention. The like may be ſaid oft 
Defendant. Therefore in all the Courts of the moſt} 
verend, the Arch-biſhop of Canterbury, the Regiſter (x 
is ſworn to this purpoſe) after the Witneſſe: are Judi 
| {604g ally produced and ſworn, (in the preſence of the Ade 
mum. 2. Pro. (4) Party, is wont to Interrogate , and Examine t| 
preced. ad for-- Witneſſes ſ{everaliy, by vertue of their Oath, ( upontl 
mam juramenti things, upon which they are produced ) in {ome ſe 
Feftium. place (6) all Perſons being removed, and withd 
| 9. p. Eſpecially the reſt of the Witneſſes, ( whilſt the other 
B73. lir..4. 4 Examining ) and alſo the Paxties in Suit, (c) and ea 
deteſt. p. 912. their Sayings and Depoſitions,"the Regiſter is to drani 
Fit. E. Bartol. »tg Writing, and read the ſame diſtintly, to cvery Wit 
Od ſeverally and apart; and Interrogate and Examine hi 
eſtib.Chilia. > "I 
in pra#.cap 74, nd them reſpectively, whether thcre be any thing mi 
en fin. vide that is againſt, or contrary to bis Mind : Aud if the 
Alciat, deteſt. neſs deſire a Correction, Amendment, Addition, ors 
_ deteftium ftxaftion in any thing , he ovght immediately to doi 
| 97 our Then the Regiſter ought to take care, that the Witnel 
de teſtific. Se4, Write their Names or uſual Mark to theſe their Depol 
nunc traFand. Ons, With their own hand, lcſt the Regiſter, or anyd 
ver/. licet au- ſhould afterward vitiate this Depoſition in 3ny partic 
-5Y La. bs Which Examination being perfected by the Regiſter, 
ſupra de tet, Witneſs is to be brough: ro the Judge, before whoth 
- A-IS. the preſence of the {zid Witnets, the ſaid Regiſter is 
(4) Ratiopra- to read verbatim, this Depoſition of the Witnels, (4) ml 
Ag We. being read, the Judge is wont to Interrcogate the Witn 
tur, nempequis Whether all things there writ, and read by the Regl 
examinatiocs. Þe according to his mind and intention, and whether tl 
ram Jud. fieri contain the whole truth of what he has to ſwear; 
preſumitur. Al- whether he would have any thing elſe added to this 
<v—etianary Depoſicion, or ſubſtrafted from it : For at the time of ! 
um mul- oo R -ſire 
tis aliis ubj ſy. REPELition betore the Judge, the Witneſs may dcfice 
Pra. occaſion be) ro have all things by him depoſed, and 
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y the Regiſter'to be corrected, and blotted our, or any 
o cart of it : Bur if the Witneſs do there ratifie, and approve 
fore the Judge 'all things ſo writ, and read by the Re- 
em lifter in manner aforeſaid ; rhe Examination is then ſaid to 
heyalffic perfect and compleat, For the Examination, though 
ould Wiken by the Regiſter, and having all the due Solemnities 
; 22abſerved as aforeſaid ; yet if the ſaid Depoſition be nor ac- 
| of tirowledged and repeated before the Judge as above, it 
oft iirails not. And it is to be obſerved, that not only the Re- 
iſter, ( at the time of writing the Depoſition of the Wit- 
ſes) but alſo the Judge himſelf, at the time of their 
Advenetition, Is wont often to admoniſh the Witneſles the 


ie thWanger of perjury *, both to their Body and Soul, it they #* weſemb. ub? 
on thalonld depoſe in any thing againſt the truth. Ler the Pro» s.dere#.p.913. 
» ſector take heed, that the Articles or Pofitions, upon which ##t-8.Alciat. de 
hdranhe Witneſſes are produced, be not dubious or long, con- a 


ther Wining many and divers heads ; for then the Regiſters may fol. 150. * 
| ealWhery often and caſily omit ſome particular Poſitions, and 

raw heceſſary Clauſes ( at the time of Examination of theſe 
Wiuitneſſes ) chiefly relating to the Cauſe inſticuted : Which 

ie ioyif they do, the Witneſſes are eaſily deceived, in not depo- 
ng Willing fully tothe things contained in the Poſition,*and the 
be WiEÞarty producing theſe Witneſſes, may be in danger of 
or oſing the Cauſe, in regard that theſe Poſitions were omit- 
» do Wd. And ſecing all Poſitions and Articles are uſually writ 
VieneFſn Latin, ( by reaſon whereof, the Witneſſes, eſpecially 
YepolLountry-men, rarely underſtand them ) therefore it is ve- 
ny oy requiſite, that the Regiſter or Examiner have a greac 
rucuWzrein Explaining and Declaring diſtinly, and plainly to 
ſter, he Witneſſes, all and ſingular the Heads and Contents of 
hom, Wheſe Articles 2nd Poſitions. [ The ProCtors then had 
r 15 viieed be careful of putting theſe Articles into too elegant a 
1) witile ; for if they do, they will impoſe too ſevere and dif- 
\Witaicalt a task upon ſome ( pretending ) Examiners, or Scrib- 
 egllilers in the World. ] | 
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SEC I: 4 


The Witneſſes not making a full Depoſition, or 


refuſing to Anſwer to the Interrogatory, or oth 


Matter on either Party when Examined. 


1. The Petition of the Proftor againſt them in thu caſe, 
2. The Order of the Fudge for a fuller Depoſition if nel 


PS Depoſitions of your Adverſaries Witneſſes hi 
publiſhed, if theſe Witneſſes anſwer not fully to 
Interrogatory by you Adminiſtred againſt them, or if 
chance theſe Witneſſes, at the time of their Examinai 
upon Interrogatories by you Adminiſtred as aforeſaid, 
refuſe to anſwer to the ſame , or pretend that they 
not bound to anſwer to them : The Proftor Adminilti 
theſe Interrogatorics, muſt alledge, that ſuch or ſuch 
neſs or Witneſſes produced on the adverſe part, have! 
anſwered fully, or not at all, to ſuch or ſuch Interrogat 
ries by him Adminiſtred, referring himſelf to the ſaid 
poſitions and Interrogatories, and to the Law ; where 
on he mult deſire they may be called to anſwer ful 
the ſame. 

2, Then the Judge, if he be informed that they i 
not :nſwered fully, and that the Interrogatories they | 
omirted fo to anſwer to, are pertinent to the Caule, ; 
ſuch to which the Witneſſes ought to anſwer, he mayl 
cree as is requeſted; or if he is not informed toucli 
the ſame, he may Aſſign the next Court day to hear 
pleaſure vpon it; at which time, if he is informed the af 


{aid Anſwers are not full, he may Decree them to be al 


to give fuller Depoſitions or Anſwers z or if he is ote 
wiſe informed, he may reje che Petition, cither tacit 


{ by proceeding to other things contrary to it) or 4 


preſly : And leſt this Petition be renewed again ; bel 
this Decree bs interpoſed, it will be requiſite that 
Prodi 
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xtor of the other Party deny thoſe things ſoalledged to 
true, and alledge that this Petition ought not to be 
ranted 3 and if after that, the Judge do prant the afore- 
id Petition, the Proctor ſo denying it, may diſſent and 
ppeal from ſuch Decree as unjuſt. 


I Ot 3 4% x x0, 


he manner of producing the Witneſſes before 
Commiſſioners, and the whole Order and Method 
of proceeding in order thereto, and after it is ac- 
cepted of by them. 


1. The Cauſes why Commiſſions are granted ad partes, for 
6 Examing Witneſſes. 
nina 2, How many fold Commiſſions may be ſaid to be. 
ſaid, 3. The manner of obtaining, executing, and certifying the ' 
_ Commiſſion, and the manner of Admoniſhing the Prottor 
nn the Adverſe Party to be preſent, 
c<W 4. The manner of obtaining the other ſort of Commiſſion, for 
ey ExaminineWitneſſes within the Furiſdiftion of the Judge, 
and the Form of Proteſtation, made (by the Proftor of 
the Adverſe Party) at the time of granting the ſame, 
here and the order of his Adminiſtring Interrogatories. 
5. In what Caſes, and when this Commiſſion may be re- 
renewed, 
1) VY 6. The manner of preſenting this Commiſſion to the Commiſſia- 
ners, and how a or undertaken by them. 


le, W 7. How proceeded upon, after the Execution of it is under- 
09 taken, if the Adverſe Party appear not. 

OY 8. The Petition of the Proftor, who obtains this Commiſſion, 
_ if the Proftor of the Adverſe Party, or his Subſtitute are 
wr preſent at the Execution of this Commiſſion ;, alſo the te- 


be c: nor of ſuch Subſtitution. 


s 0 g, The Petition of the Principal Party, if be appear in Per- 
(ac ſon, and not by his Proftor, at the time of Executing 
mM this Commiſſion. 


, 
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10. The manner of alledging the contempr of the Commi 
ners, if they neglect or omit to traffſmit their pru 
ings, or tranſattions in the Premiſes, 

11. The manner of certiſyins the fudge ( who grants 
Commiſſion) of the Execution of it. | 

12. How this Commiſſion #5 to be exhibited, and opened 
the Fudge who granted it. 


T7 may probably be objeCted againſt this method 
prepoſterous, 1n regard that whzr is here canſiden 
as to the manner of obtaining Commiſſions, &c. Fort 
purpoſe were only then to be conſidered, when the Lat 
Compulſaries were obtained for their appearance : 

that at the ſame time, theſe Commiltons are alſo to bet 
tained : However my hopes is, that the miſtake is pan 
able, being it. produceth n» great error, but may, [ k 
render the mitter more obvious to every capacity, that 
it had been {pokz of apart, The chief cauſes there 
of Commiſſions, are the remotencſs of the Witneſſes 

the place of Judgment, their inability of Body in ref 


of Age, or ſome accident, &c. in which Caſe, their 

mination is to be made, or brought about, per ſubſul 
n. 5. Þ. 911. (2) j#ri5, by a ſupply of the Law. Alciatus ſhewst 
lit.c. Specula- reaſon of theſe Commiſſions to the full, in the place 

tor Se.1.n4s now Quotcd. 

Aldiat-detet. 2. Commiſſions are many-fold, as Authors (6) obſe 


(a) Weſemb. pa- 
rat. ff. de teff, 


noch Thoſe here meant are of two ſorts, ( Sci. ) the one 


ubj. them being ſuch, as doth immediately authorize theG 
miſſioners, ( that is, being the Witneſſes do dwell mit 
| —_ 0. the Juriſdiction of the Judge, who grants this Commili 
9: 1997-11: theother ſuch, as doth mediately authorize the Comt 
Ruland.de com- pr = 
miſ. lib. 1.c.2. ſioners, as where the Witneſſes live in another Juriſds 
n.8. 9.0rdoCa- ON 3 In this Cafe the authority of that Judge where 
meral.p.3.t.17. live (c) muſt be implored, before thcir ExaminationC 
Rebufſ. intit. ye compleated ; and in this reſpect}, it is a mediate 
de inquiſ. ct PICALC 3 & 1s rciIPec o IC 1 
q 
thoricy, depending upon the will of another; which 
(c) Lanfr. d4 of Commiſſion, is called a Commiſſion ſub mute vic 
ret, dep, Ns 16, ainis obtent1, c 
Zo vv 
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1. Sometimes it falls out, that divers Witneſſes of the 
vintiff or Defendant, [nhabit out of the Province of Can- 
whury, ſo that they cannot be compelled to appear be- 
xe the Judges of the ſaid Arch-biſhop, to give their Te- 
nt: {Mimony ; becauſe no man is compelled to appear be- 
Tre an Incompetent or unfit Judge, ( that is, one having 

ed o:uthority to call him. ) The Party who intends to uſe 
e Teſtimony of theſe Witneſſes, mult alledge tothe Judge, 

tN. M. and O. are fir Witneſſes, and very neceſſary to 

prove the Contents of his Libel, or other Matters pro- 
unded and given in on his part, and that they Inhabir in 
haDioceſs, without the Province of Canterbury, by rea- 

n whereof they cannot be compelled to appear in this 

, SelW@ourt, to give their Teſtimony in this Cauſe; and here- 
pon, he muſt offer himſelf ready to make Oath of it, ac- 
ding to the Information of his Client, which Informati- 

1 he believes to be true; and therefore he muſt deſire a 
Wonmmiſſion may be Decreed, in order to the enlarge- 
Went of their authority herein, ( and as a ſupply of the 

w) to the Reverend Father 2. Biſhop of the ſaid Dio- 

6 where the Witneſſes Inhabit, and to WV. his Vicar ge- 

al in Spiritual things, and Official principal, jointly 

nd ſeverallyz and thar they may be requeſted ( in ſup- 

7 of the Law as aforeſaid, & ſub mutue viciſſtudinis ob- 
ms.) To compel the ſaid Witneſſes to appear before 

tem, or either of them, on ſuch a day, and in ſuch a 

to give their Teſtimony in this Cauſe ; and in or- 

one hereunto, he muſt deſire that the Judge will pleaſe to 
ec Cofant his power and authority ( ſo much as lies in him ) 
| widhſ the ſaid Biſhop and his Official, jointIF and ſeverally, 
nila receive and examine the ſaid Witneſſes, as alſo with a 
omalſÞquiſition to deſire them, to Prorogue the day and place 
ici" Examination if need be, and that they may alſo be re- 
re thaieited to certifie and tranſmit ( to the ſaid Judge in ſo re- 
jon (Fling) the Sayings and Depoſitions of the ſaid Witneſ- 
ate 8, and all the proceedings to be made, in and about 
ich (Þ* fame, on ſach a day : Alſo the Proftor thus deſiring 
cps Commiſſion, . muſt likewiſe deſire, that the Proctor cf 
it Adverſe Party may be Admoniſhed to he preſent at 


SongÞc time of Executing this Commiſſion, if he thinks —_— 
el 
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ſelf intereſſed in it. Whereupon the Judge Decreey | 


Petition of the Proctor, and Admoniſheth the Proto M 


the Adverſe Party to be preſent, as is requeſted; | 


Commiſſion be Executed and Returned ; the Judge doth 
ſo (at the Petition of the ſaid Proctor , obtaining þ 
Commiſſion ) Prorogue the Term: Probatory untiltheC 


day following, the day Aſſigned for the tranſmitcing off 


Commiſllion. 

Now this Commiſſion is to be drawn to the afore 
Effects reſpectively, and is to be preſented to the Bil 
or his Vicar General, and is to be proceeded upon in 
things, in the preſence of the Adverſe Party, like x 
ſpoke before, where the Witneſles are produced beforet 


- Judge; or if the ſaid Party appear not, then they t 


* Lanfr.c. 
Nuoniam de 
Þrob. n, 9, Sed, 
ſed 6. 


proceed upon it in Penalty of ſuch his contempt for bd 
abſent, as is ſpoke hereafter : And the like muſt bedt 
ved as to its certifying, and other things as is ſpokealt 


RT 
' 


jent, 


leſt the Term-Probatory ſhould be elapſed before off; 4 


wards. And itis to be noted, that if the Wirnelles (1h 


quired to give cheir Teſtimony, and to appear beforet 
{aid Lord Biſhop, or his Vicar, &c.) do refuſe to apye 


may compel them, and Excommunicate them for tha 
contempt : But in their Citation, * or CompullorialMt 


crees for theſe Witneſſes to appear, they ought to mt 
mention of the dependance of the Suit in the Court, 
before the Judge, who grants this Commiſſion, and 
the faid Biſhop, or his Vicar do grant this Decree, 


on the requeſt of the ſaid Judge, as a ſupply of 


Law, Ec. 


4+ Before the Term-Probatory is elapſed, as is del £ : 


{aid,- the Proctor of the Plaintiff ( though he has alreah 


produced ſome Witneſſes in Court, or though he has 
yet produced any) if he intends to make uſe of a 
miſſion, may requeſt the ſame on this manner ( Sc.) 


\ muſt alledge to the Judge, that his Client hath ſexet 


Witneſſes, ( very neceſſary to prove the Contents oft 


Libel by him given into Court) which are old and inlay, 


who ( by reaſon of the diſtance of the place, the bad 
of the way, eſpecially this Winter time, &c. ) cannotd 


veniently appezr at the Court, without vaſt charge -” [ 
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TEES Went, and the peril and damage of the ſaid Witneſſes : 
ſherefore he muſt deſire a Commiſſion may be Decreed, 

ed: AWnting full Power to ſome honeſt Men ( conſtituted in 
Wclefiaſtical Dignity, ) joyntly and ſeverally to ſit in ſuch 
cot nice ( viz.) in (gme Church or Conſiſtory, ( in order 
1108 8 Examine the Witneſſes, to be produced before them ) 
he Colfffcn fach days, with Power (if need be) of Proroguing 
'g of hd continuing the days; and place of Examination, ha- 
xg likewiſe ſome Notary Publick, who is indifferent to 
aforeſWech Parties : He muſt alſo deſire that ſome Term may be 
* Vifoned, againſt which theſe Commiſſioners may tranſmit 
on 11 Wis their Commiſſion, and the proceedings upon it; and 
ike Wiſe that the Term-Probatory may be Prorogued un- 
cforeW the ſaid day ſo Aſſigned for the iranſmitting the Com- 


iey 0 ſion, and that the Proftor of the Adverſe Party, may 
Or i 2dmoniſhed to be there preſent, at the time of Execu- 
be obleWro the ſaid Commiſſion. All which ſeveral Petitions, the 
ke allWjoe grants in expreſs words, in the preſence of the De- 


Ces (Wadants Proftor, who difſents from all and ſingular the 
miſes, done as well by the Judge, as the Adverſe Par- 
0 204, and proteſts concerning the Nullity of ſuch their do- 
i Ys, and of propounding or excepting againſt theſe Wit- 
rialVfes, their Depoſitions and Perſons, ( as well now as 
tO Men, and then as now ) if in any thing they endeavour to 
urt, SWroſe againſt the Intention of his Client ; whereupon he 
and Wilt defire the ſid Witneſſes may be examined upon ſuch 
Ie Witerrogatories as are to be annexed by him, or his Client 

the Commiſſion, or are ro be Adminiftred to them on 
me of the days appointed for the Ex:cuting the ſaid 
5 0" Sonniſſion before the Commiſſioners ; and, that they may 
| ader good and coucluſive Cauſes and Reaſons, ( for their 
wedge) in their Depoſitions, or otherwiſe he muſt 
OY nw concerning the Nullity of this their Examination ; 
s ) 1 Petition the Judge Decrees. In theſe days the Pro- 
| br $are each of them wont to nominate Commiſhoners, 
5 0." of which the Judge chuſeth four, ( viz.) two out of 
, " Wi four named by the one party, and two out of thoſe 
_* WP named by the other party : But formerly the Judge 
not nd not the Parties ) was wont to nominate all the Com- 


© 0 Wiliners, and then they were oftentimes Perſons indiffe- 
rent 
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rent to the Parties, though now it is otherwiſe ; for 
Parties having the naming of Commiſſioners, name 
ſuch as are moſt like to befriend them in the matter, 
it lie in their way ; ſo that commonly they cannot he 
to be Commiſſioners of the Judge, but of the Parties, 
carry themſelves like Parties when the Witneſſes are 
mined; and dooftentimes {1gnifie to the Parties the De 
tions of the Witneſſes, before the Publication is m; 
yea ſometimes before all the Witneſſes are produced. | 
obſerve, that if the Proor ( againſt whom this Con 
ſion is granted, ) intendeth not to be preſent at the tj 
of Executing the ſame, nor to adminiſter Interrogataj 
at that time of its expedition, he may give what Intern 
tories he hath a mind, to the Regiſter of the judge ( 
grants this Commiſſion ) and he ought to annex theſ 
to the Commiſſion, and Seal the ſaid Commiſſion with 
faid Interrogatories, with ſome Authentical Seal, fot 
the ſaid Interrogatories may not be read, * or looked 
either by the Adverſe Party, or any other, until the 
Commiſſion be preſented before the Commiſſioners, 
opened by them. Likewiſe obſerve, that though thel 
fendant do cauſe any Interrogatories to be anncxedto 
ſaid Commiſſion as aforeſaid ; yet may he if hewill, (< 
cially if he be preſent at the time of the ProduCtion ft 
Witneſſes ) either detraCt from the ſaid Interrogatoris 
annexed, or Miniſter the ſame, or any others before 
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Commiſſioners. And obſerve laſtly, that the ſaid Pri 


ſtation of the Proctor of the Defendant, ( at the tin 


granting this Commiſſion ) is very neceſſary, for if neil 


the Profor, gor his Client, do take care to be preſent 
the time of diſpatching this Commiſſion, and the Produc 
on of the Witneſſes, but that the Witneſſes are prod 
in their abſence, &c. I have heard ( faith Mr. Ol 
from ſome Learned Men, and ſol have known it ad 
ed, that the ſaid Party could not in this Caſe exceft 
gainſt theſe Witneſſes, ſo received in penalty of his C 


tempt or abſence; and therfore the ſaid Proteſtation, 


the time of granting this Commiſſion, ( viz. a diſſent 


from all and ſingular the Premiſes, or matters done al, 
by the Judge, or the Adverſe Party in and about the ule 
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{2 proteſting the Nullity of the ſame, and of objecting as 
now as then, and then as now, againſt theſe Witneſſes, 
ir Depoſitions and Perſons) is very neceſlary, and hath 
fame force and effect, as a proteſtation made at the time 
producing the Wirtneſles. 
5. Sometimes it ſo falls out, that the Commiſſioners re- 
ſted to accept the Execution of this Commiſſion, are 
at leiſure to diſpatch the ſame, or if having underta- 
n the Execution of ir, yet for ſome lawful Cauſes, ei- 
x concerning or relating to the Commiſſioners them- 
es, or elſe the principal Party, they cannot diſpatch 
fame within the time appointed ; or if the Proceed- 
vs upon the Exccution of this Commiſſion , caunot be 
unſmitted upon the day Aſſigned for that purpoſe : If 
e Cauſes be alledged by the Party obtaining this Com- 
ſion, and if the Commiſſioners do by their Letters, or 
herwiſe ſignific tro the Judge theſe lmpediments, this 


MWonmiſſion is to be renewed, and the Term-Probatory is 


d be Prorogued as above, except that the Adverſe Party 


) alledge that theſe Cauſes are not true, and do offer 


prove the contrary : But if he make default in the 


of of that his Alledgment, he is not only to be Con- 
nned in Charges, but the Adverſe Party will alſo have 


" Wliitution of him for ſuch hindrance : And on the contra- 


j, if he prove what he alledgeth, he ſhall have his Char- 


s, and the renewing of his Commiſſion muſt be denied 


, We other Party : And obſerve, that Infinite Cauſes may 


aledged, in order to the renewing of the Commiſſion, 
1d the Proroguing the term-Probatory, as the Plague, 
ar, the Mandate of the Prince, ſome Arbitration, Im- 
loament of the Party, Poyerty, and the like : Which are 


Wei to the Arbitriment of a juſt Judge, except in thoſe 


ſes where the Law expreſly forbids reſtitution to be 
6, Now the Party who intends to produce theſe Wit- 
les, after he hath obtained the Commiſſion under the 


Jl of the Judge who grants it, he muſt go or ſend ro 


mmiſſioners named therein , and muſt take care 


Wt they go to the place appointed , upon ſome day 


" lened in the Commillion ; Againſt which day the Wit- 


nelles 
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neſſes which he intends to produce, are to be requeſk 
appear before the ſaid Commiſſioners then ſitting, mi 
Notary Publick ( requeſted alſo for this purpoſe ) in aj 
Aſſigned in the Commiſſion, that is, in the Quire orC 

cel of the Cathedral Church, or of a Pariſh Church. 

the Procor obtaining this Commiſſion, or his Clienthj 

ſelf, or ſome Lawful Subſtitute of the ſaid Proftor muſt 

as follows : On the behalf of the Official of the he 

Court of Canterbury on the Arches, (if he be the Judge 

grants this Commiſſion ; ) or, if the Commiſſion be t 

out of the Courts of Audience or Prerogative ) on t 

balf of the moſt Reverend Father in Chriſt, the Lord Arch 

of Canterbury ; 7 preſent unto you theſe Letters Commiſ 
zogether with the Libel, Matter, Allegation , or Excepi 
annexed ;, and I deſire you will vouchſafe ro take upon yu 
Execution of this Commiſſion, and order that it may be pr 

ed upon according to the Vigour, Form, Tenor, and effett of 

ſame. Thenthe Commiſſioners taking this CommiſſionWoducec 
co their hands, P deliver it to the Notary Puhlick to Libe 
read verbatim : Which being done, the Commiſſioners ud, 2 
upon them the Execution thereof, in theſe following (Wt he 1 
the like ) words : ( Scil.) Out of the reverence we bur his 
the Arch-biſhop, &c. We take upon us the Execution of ftneſlc 
Commiſſion, and do decree that it be proceeded upon accnia 

to the Force, Form, Tenor, and Effett of the ſame, and w 

take this Notary Publick to be the Scribe or Writer of our 

in this behalf. Here the Commiſſioners ought to be adt 
niſhed to take care what Notary Publick they take 

them in this Afﬀair, ( except it be the Regiſter of che Cong wen 
or ſome other deputed by him ) for ſometimes the Faq 
obtaining the Commiſſion, produceth a Notary Public 

who perhaps is a Friend to him, but an Enemy to the / 

verſe Party, and deſires him to be accepted of ; and the 

fore in all Commiſſions, there is power given to the 
miſſioners,- to take unto them any Notary Publick, who 
indifferent to the Parties. 

7. If the Original Proctor of the Party cp vere 
Commiſſion be preſent, all things following ought Cont 
diſpatched and done in his name, like as if the ſaid Fog and 
Qtor were preſent before the Judge himſelf. But if $i pl 
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nos following are to be done by the Subſtitute of the 
{original Proctor, as it happens ſometimes ; then the 
| Subſtitute ought in the firſt place to exhibit an Au» 
tical Subſtitution granted him by the faid original 
xtor, and make his part for the ſame : But if the things 
after written are to be done by the Plaintiff himſelf, 
n he ought to do them under a proteſtation of not re- 
ing the orginal Proctor, already Conſtituted by him 
his Proxy, &c. For if the principal Party acts any 
ng in his own name, or obtains any Petitions of the 
ire, if he does it not ynder ſuch a proteftation of not 
king the Proftor already Conſtituted by him, the 
date is revoked Ipſo fatto. Wherefore the Proctor 
xaring as aforeſaid, he muſt accuſe the Contumacy of 
' the Protor of the Adverſe Party, named in the ſaid 
s Commilſional , and Judicially Admoniſhed to be 
ent in this place on this day, to fee certain Witneſſes 
Woduced and ſworn on behalf of V. the Plaintiff, upon 
Libel annexed to the ſaid Commiſſion : Who being 
lled, and taking no care to be preſent, he muſt deſire 
at he may be reputed Contumacious, and in penalty of 
h his Contempt , he mnſt produce 4. IN. and O. as 
itneſſes to this his Libel, and deſire they may be recei- 
&, admitted, and have their Oath Adminiſtred. Then 
Commiſſioners muſt cauſe the ProRor of the Defendant, 
te publickly called three times ; and if neither the (aid 
Kor, his Subſtituted, nor Client do appear, they muſt 
ounce the ſaid Proftor Contumacious, and in Penalty 
Conf fach Contempr, they muſt admit the ſaid Witneſſes, and 
Pamniſter them their Oath, as before, at the third Para» F Secunda os 
hh of this Chapter. And afterwards, the Notary pub- #*7#ta dilatio 
ie A muſt examine them ſecretly and ſeverally, in the pre- pgs es # 
| hence of the Commiſſioners, or ſome one of them. Then rank ret 
e ConÞefaid Proftor, ſo producing theſe Witneſſes, if he hath quarra niſi cum 
who We Witneſſes to produce, whom he hath requeſted to be /olennitare le- 
kat, if they come not, he mult alledge that P. Q. and gall, 


ig F vere Witneſſes, very neceſſary Þ for his Client to prove RG 
| 
id 


Contents of the Libel,or matter annexed to the Commil- pusljcatione. f, 
,a0d that they were requeſted to appear, on this day, and 1 50. Lanf. de 
f ebeWilis place to give their Teſtimony in this Cauſe, and that ##/+ depo.n. 49, 
this? though 
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though their charges of Journey, &c. were offered, 
they refuſe to come : Wherefore he muſt accuſe the ca 
macy of M. ( the Proctor of the adverſe patty aforeſ 
who was admonitſhed as before, and taketh no care tg 
preſent. And deſire he may be reputed Contumacions, 
1n penalty of this his contumacy, he muſt deſire that the,” 
Witneſſes, may be compelled againſt ſuch a day, top 
their Teſtimony ; then Oath being made of this, by the{ 
Procor ( deſiring theſe Compulſaries ) or by ſome ſpx 
Meſſenger, appointed to make Faith, ( that the Wi 
were ſo requeſted ) and of the Truth of this Allegaia 
the Commiſſioners muſt cauſe the aforeſaid Proctor, tx 
called again , three times, ypon which if he appear 
they muſt pronounce him Contumacious, and in Pen, 
of ſuch his Contempt they muſt decree the ſaid Witne 
to be compelled to appear againſt ſuch a day. Then 
ProRor of the Plaintiff ( leſt the days aſligned in theC 
miſſion ſhould be elapſed before the Execution and cert 
ing of theſe Letters Compulſaries ) muſt farther ac 
the Contumacy, of the Defendant his Proctor, &c. and 
nalty thereof, he muſt deſire the day and place ( fort 
urther expedition of this Commiſſion ) to be contin 
and prorogued until ſuch a day and place : Upon wid; 
the Commiſſioners ( after the ſaid ProCtor, has beenti 
times called as before) do pronounce him Contumaci 
as is deſired, and in penalty, &c. they proropue the 
ther expedition of the Commiſſion, until ſuch a day ( 
ſuch hours of the day, and to ſuch a place ) againſt wt 
the party requeſting this prorogation, believes It poll 
for him to get the ſaid Witneſles ready to appear. 
this prorogation were not made, and that in penalty of 
Contempt, of the adverſe party his Proctor ; the ſaid 
Ctor ( the days aſligned in the Commiſſion being elapl 
would not be Contumacious. for not appearing in the ] 
and on the day, ſo prorogued, or continued z whereas 
if he appear not at that time ſo prorogued or contin 
he becomes as contumacious, as if all things had beend 
on the days, and in the place limited in the Comm 
And obſerve that generally, nothing is to he reque! 
the Proctor (at whoſe Inſtance, this Commiſſion is graul 
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arany thing to be decreed by the Commiſſioners, except it 
iſ done, 1n penalty of the Contempt of the Proctor of 
Adverſe Party, whois to be called, Accuſed, and Pro- 
woced contumacious in manncr aforeſaid. 
g. If the Proctor of the Adverſe Party or his Subſtitute 
reſent, at the time of diſpatching this Commiſſion ; 
e Proctor of the Plaintift, muſt preſent the Commiſſion, 
| the Commiſhoners muſt accepc the Execution of ic, 
{do all things, in like manner, as was Fen now ſpoke ; 
if this Proctor of his Adverſary,or his Lawful Subſtitute, 
Exhibitiog his Subſticution in Writing under ſome Authen- 
kcal Seal, or pubſick Inſtrument, or at the fR of Court, 
the Jadge who grants this Commiſſion ) do appear, the 
Witneſſes are to be produced, and a Prorugation or Con- 
ance of the Cauſe or Commiſſion to be decreed, ( if 
on juſt Cauſes, it be requeited by the Party obtaining 
he Commiſſion ) and all and ſingular the prem ſles, are to 
diſpatched in his preſence, and he is to be Admoniſhed 
d be preſent, at the day and place ſo Prorogued, and if 
appears not then, they may proceed in penalty of 


or yl; Contumacy : And if thele things are ſo done,in the pre- 


ace of the ProCtor of the Adverſe Party, or his Subſtitute 


Wis before {51d; the (aid Proctor, or Subſtitute ought to 


[ 
( 
me 


11 


6 


, and diſſent, like as the principal Party doth, when 

te premiſles are diſpatched in his preſence, of which, in 
he following number. Now it is requiſite we know. how 
s Proctor muſt be Subſticuted ; ſecing we ſaid before, 
in every Proxy, or Mandate, given by the Cliegt, 
reis Power given to the Proftor, to Subſtitute another in 
plead, ſo often as he chanceth to be abſent. Therefore 
be Proors, as well of the Plaintiff, as of the Defendant, 
they are not conducted by their Clients to be preſenc 
the Execution of the Commiſſion, ) are wont to Sub- 
Mite in their ſtead, one or more Notaries, or Litterate 
Mons, reſiding in thoſe parts, where the Commiſſion is 


100 dit Executed, to at and do all things neceſſary ( for 


n& 
ted 


Wd Protor ) in and about the Expedition of the ſaid 
Maſon, and what the (aidj Protor may or can do, if 
vere preſent in perſon: And in this Subſtitution, he 
"Uto add, that he is ready tor atifie and confirm what- 

: I ſoever 


—_— 


The Prattice of the PART} 5 


AI 


ſoever his ſaid Subſtitute ſhall doin the premiſes ; anduliiicee 
Subſtitution ought to be Sealed with an Authentical Sltraof 
and delivered to the Party ſo Subſtituted, with Inſtruttiank 
and Interrogatories, requiſit in theſe cſes ; And hereitis 

be nored, that if neither the Original Proctor of the Ad 
Party, nor the Party himſelf be preſent, at the timeof 
expedition of the ſaid Commiſſion, but ſome other whop 
tends himſelf tg be a Subſtitute of the ſaid Proctor, 

who exhibits a Subſtitution, in thename of the Defendauliſh 
Proctor ; it is very requiſite, that the Proctor of the Plaj 

tiff take diligent heed, that the ſaid Subſtitution be Anthe 

tick, and ſufficient, for otherways all thinÞ$s done.inthej 

ſence of ſuch ſuppoſed or Unlawful Subſti:urte, are void 

Law and do not prejudice the Defendant, nor advanty 

the Plaintiff. 

9. But if neither the Proftor of the Defendant, nor 
Subſtitute are preſent, at the time of Executing the alu 
ſaid Commiſſion , but the principal Party himſelf, ( 
whom perhaps his Proctor has ſent Interrogatories, tol 
Adminilſtred to the ſaid Witneſſes of his Adverſary) t 
muſt the ſaid Party, ( under Proteſtation of not revoli 
the ProQor already by him conſtituted in the Cauſe)@ 
ſent as above, at the production and ſwearing of the Witne 
ſes, and then Adminiſter his Interrogatories, if he has 
r<ady, or which are annexed to the Commiſſion; ore 
he muſt defire a Term may be afligned him, to Admitilt 
the ſame : Which Term or Time, the Commiſſioners | 
aſhgn according to their Pleaſure, having reſpet tol 
number of Witneſſes, and the weightineſs of the Cai 
bur the Party thus appearing, had nced be cautious how eſenr 
tion 1s made of tizis his Petition in the Acts of Court; t 
is, that it was made upder ſuch a Proteſtation, of not 
king his aforeſaid Progor z neither let him difſent from! 
Petition of the Adverſary, except under that Proteſtat 
leſt (as is ſaid above) he ſeem to revoke the Prodtur 
ready conſtituted by him ; the Witnefſes are to be Ex 
ned as before _ 

10. Now although in every Commiſſion, granted tt 
mote parts, for theExamination of Wiitneſſes,a certainda 
aligned to the Commiſſioners, for the tranſmitting their 

C «i! 
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I ceedings as above; yet if che Commillioners, take not care tO 
aMirzoſmic thisrheic proceedings, upon the day aſſigned them 
for that purpoſe, they cannor, or ( at leaſt are nor wont ) 
o be Excommunicate ; therefore in this caſe, the Proctor, 
zobtains theCommiſlion,(leſt his Term-Probatory ſhould 
be elapſed before the ſaid proceedings be tranſmitted ) 
alled e the not tranſmiſſion of ir, to this following 
rpoſe, ( Scil, ) he muſt alledge that his Client, ata con- 
renjent time and place, took out a Commiſſion to remote 
| in order to Examin Witneſſes, &c. and that it was du- 
thy preſetted to the Commiltioners, named therein, and by 
hem accepted, and diſpatched according to the contents 
hereof, and that the ſaid Commiſſioners, at leaſt IV, their 
ntzMNotary publick, whom they took unto them upon this ac- 
untztakes no care to Tranſmit their proceedings thereup- 
nor lin, though duly requeſted thereto, and upon the premiſles, 
fare muſt offer himſelf ready to make Faith, and Proof; and 
ire the Judge his decree, to call them to Anſwer in a 
Waſ of Contempt, or to anſwer Articles relating to their 
patempt, and alſo defire that his Term- Probatory may be 
wogued, until ſome furcher convenient day. This Petj- 
(m'(if the Proftor makes Faith of the Truth of ir, ) 
icneWie Judge is wont ro grant, appointing, a competent time, 
well for the appearance of the Commiſſioners, as alſo for 
eProrogation of. the Term-probatory : Except the Ad- 
me Party deny this Allegation, and do alledge, and take 
jon him to prove the contrary : Who if he make default in 
ſe Proof thereof, not only thoſpg things (ſo requeſted by his 
erſary ) are to be granted, but he is likewiſe to be con- 
med in Charges for retarding the proceedings, And 
erve that in theſe accidents, It 15 not required that there 
full and exa&t Proof, but the Judges are wont to decree 
efetition, upon the bare Oath of the Proctor; ſoas it 
year by the relation of the Regiſter, that the Commiſſion 
duly extrated: And this Oath muſt be taken not de 
e, (as tothe poſitive Truth of the matter) but de cre. 
Wee, (as to the Proctors belief) according to the infor- 
ken given him, which he believes to be true, (v4z.) that 
ad Commiſſion has not been preſented, or certified to 
Therefore that the Commiſſioners may avoid 
| I 2 this 
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this trouble, let them take care to ſignifie to the Judge (nh 
grants this Commiſſion) by their Letrecs miſlive, the reg 
why they could not Tranſmit this Commiſſion, on thed 
aſſigned for this purpoſe. 
11. This Commiſſion being Executed the Notary publi 
who was made choice of, to exhibit, and diſpatch the 
Commiſſion, ought to draw a certain Certificate or public 
Inſtrument, in the name of the Commiſſioners, and dire 
the ſame to the Jadge who granteth this Commiſſion ; x 
in this Certificate, not only the Depoſitions of the Witneſk 
(and all things ated and done by vertve of the ſaid Car 
miſſion ) are to be inſcribed or inſerted, byr alſo the fa 


Letters Commiſſional, the Interrogatories Adminiſtred} ther 
the adyerſe Party, and the Subſtitutions ( if any were er 97 
bited) are to be annexed to the ſaid Certificate, andthe Writ 
the Certificate, ought ſo to be ſealed with fome Authentict then 
Seal, that it may neither be looked into, read, or alterednf}1s 
any particular ; But the Notary ought to Subſcribe this Ca- their 
tificate with his Hand and Seal ic with his Notaries Sel 0! 
and It 1s likewiſe neceſſary, that the ſaid Notary do talk moſt 
care, that each leaf of the Depoſitions be Subſcribed,not a *&fF 
ly by the Witneſſes, but alſo. by the Commiſſioners; forl bsC 
have ſeen it objected ( faith Mr. Clarke ) that the Noth 97! 
hath corruptly Tranſcribed the Depoſitions of the ſaidWit ſes 0 
neſſes, and likewiſc ſometimes the Witneſſes have ſaid ther 05 
have not depoſed fo as is contained in the ſ:id proceediny lath 
ſo Tranſmitted : Which if they ſhould chance to ſay, whaff Pf 
the Depoſitions are ſubſcribed ia manner as aforcſaid, theſ Fente 
may eaſily be convinced. be 


. 12. You have now heard how this Commiſſion is to 
certified, &c. And ſeeing it is ſaid to be necefiary for tit 
Notary publick, to take care to ſubſcribe every Leaf 
the Depoſitions, it is likewiſe equally neceſſary for theſans 
reaſons, that the Notary Publick Tranſmic the Original 
poſitions themſelves; for otherways (though all thin 
were done, in manner as above ) yet in the Tranſcribl 
or Copying of them, theſe Depoſitions are wont t0% 
Copyed or Tranſmitted corruptly, or at leaſt not fot 
atly as they ought. Bat if the Notary Publick, dorh0m 
Tranſmit the Original Depoſitions, but Copies, he oupe 
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torake diligent heed, chat the Originals be kept ſafe in his 

Cuſtody, ſo that if any ſcruple ariſe, touching the Truth 

or Falſhood of the proceedings ſo Tranſmitted, it may eaſi- 

lj be decided by exiiibiting the Originals. And from the 

Wforefaid Cauſes, eſpecially to avoid fraud, ( at leaft the 

-Wſuſpiciog of fraud ) ir is very neceſſary that in the Com- 

- Miſſions for Examining the Witneſſes the Commiſſioners be 

- affAdmoniſhed, to Tranſmit the Original Atts and Depoſiti- 

. os. Which being done, and being Tranſmitted in the Form 

8 ofa publick Inſtrument as is ſaid above, the Proor who ob- 

zineth the Commiſſion, ( if the Notary publick who dif- 

patched the ſame is not preſent, ) he may procure any 0- 

i ther Notary publick, to exhibit this proceeding, upon the 

MY Examination of the Witneſſes, on behalf of the Scribe or 

Writer of the Acts of the ſaid Commiſſioners, &c. And 

4M then the Protors muſt jointly exhibit the faid proceedings, 

*MWinas much, as they make for their parts, or the Intereſt of 

E their Clients : Yet the Proctor of the Defendanc, ( imme- 

dately upon the Judge his accepting the ſaid proceedings ) 

+} muſt proteſt, as to the nullity of all the proceedings, and of 

excepting againſt the ſame,if they make in any thing againſt 

« tis Client. But the Proctor who obtained this Commiſſion, 

may upon the ſame day, defire publication of the Witneſ- 

i. {t50r may defer publication of them, until he be compel- 

kd to requeſt it, by the adverſe Party, deſiring a concluſion 
lathe Cauſe or Acts preparatory thereto, ( viz.) a Term - 

all topropound all Aﬀts, &c. in plenary Cauſes, and to hear 

mi *itence, in Summary Cauſes; and inall things elſe it muſt 

be proceeded in, as when the Witneſſes are produced be_ 

MF fore the Judge. | 
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SECT. 6. 


Of the Publiſhing of the Atreſts or Depolitions 
the Witneſſes and the producing more Wi 
nefſes ; together with Exceptions, Replicat 

ons, &c. 


. 1. How and when the Depoſitions of the Witneſſes are publiſn 

and how the adverſe Party doth proteſt agarn(t the ſame, 

2. How and in what caſes the Plaintiff may upon the ſe 
matter produce Witneſſes after publication, and when ti 
prohibited ſo to do. | 

3« The manner of renouncing the Term- Probatory and hodi 
occur: to the other Party. 

4. Toe manner of corroborating the Plaintiffs Witneſſes, a 
when-it may be done. 

5. The manner of Excepting againſt the Witneſſes of th 
Plaintiff, and how many fold theſe Exceptions may k a 
ſaid tobe. . Pro 

6, By whom th:ſe Exceptions ought to be given into Cunt, prop 
( Scil.) the Defendant himſelf, and the reaſon for ſul they 
prattice. 

7. What remedy the Witneſſes may have, if they are defanit the] 


by theſe Exceptions. hr 
8. Of Replications to theſe Exceptions what they art, and h 
their manner and form, ny | 


P 


Why other and further delays or liberty of Exceptions at this 
not permitted except in ſome caſes. And when and 
what manner the Defendant may by way of Duplicatin, "4 
Corroborate the Perſens and Sayings of his exceptin oo 
Witneſſes. 


F the Proctor of the Plaintiff, believes that he has ſuffice pi 
ently proved the intention gf his Client, and intendst0 poſi 
produce no more Witneſſes, he muſt requeſt the Judge, nar 
that he will pleaſe to publiſh the Depoſitions of the Wit 
neſſes, produced on his part, and decree Copies thered 
to 


Ons ( 


li eat 


reſſes, this matter is not to be admitted, becauſe it is pre- zef.n.s. p.91 

ſumed, that by propounding this matter, he hath been in- /i-. B.S KS, 
Mformed of the Depoſitions of the Witneſſes of his Adyer- 52./: 
Wir, and hath thereby loſt the benefit of a contrary de- 7% © WPre- 


-Wtion be made, then any concluſive and pertinent matter ta jurs. 
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ohis Client : which the Judge + accordingly doth. Then f Zugez wolens 
) Defendant if he has any matter to propound which is 4##e#. publi- 
ligfhly contrary, he muſt diſſent from the publication of ,717e a 
WW icncſes, * and proteſt that he is not informed what rol gp boogeng: 
| {:s already produced and Examined, h S—_ 
tneſſes a y producedand Examined, have depo- non fant aperi- | 
ed,for if he does not {o diſſent and proteſt, and doth after- ends, A4lciar. 
ard give ina contrary matter, if the Plaintiff doth object, © '*#5e2. de 


hath been 1 - . * atteF. publica. 
at he hath been informed of the Depoſitions of the Wit- Weſemk, F 


fence; whereas on the con ; niſſent. Zouch. 
; trary, if the aforeſaid proteſta- ,",0 0 1men- 


may be admitted » though it be Girealy contrary to the * Ratio hujus 
propoſitions , upon which the Witneſſes were Produced, ”” eſtationis 
Sworn and Examined, and whoſe Depoſitions are publi ſhed 44itur ab Ale 
3 isaforeſaid : Except the other Party alledge and prove, A 
that the Party propounding this matter ( notwithſtanding probatione, fol. 
the aforeſaid proteſtation )) is informed of the Depoſitions 1 5!+ © Wee 
of the Witneſſes : And to prove this he may compel the ſaid /*"* #%i /upra, 
Prottor of the Defendant, ( or the Defendant himſelf, who Ge? Te © 
propounds this matter, or both of them ) to Swear # that mar, b 
they are not informed of the Depoſitions of the Witneſſes formajurarr. 
of the Adverſary, either by themſelves or any other : And ##ium,us. pre 
the Judge likewiſe in this controverſie ( if it be requeſted *9{*:;2-ter 
ef him) is wont to ask the Regiſter, whether he or any _—_— 
of his Clarks, writ out any Copies of the Depoſitions of f Lanfranc, ds 
the Wicneſles, and ever gave them to the Adverſe Party, *:#.4ep.n. qo. 
his Prottor, or Sollicitor : And if the Party propounding Sed. ſervate 
this contrary matter in the premiſſes, can no way be deb. Sn 
convinced of having been informed of the Depoſitions. as a dediciſſ 
aforeſaid, then the ſame matter ought not to be rejeR- ?eſtificaro vide 
ed. But becauſe ſometimes afrer the aforeſaid Oath is © "+ 33--C 
taken , and the ſaid matter is admitted, the Party thus 36, Ja a 
propounding doth procure Copies of the Witneſſes of his ———— 
Adverfary, and by this means informs himſelf of the De- n» contrariis 
poſitions of the ſaid Witneſſes, and upon the ſaid contrary 7-74» 42. 
matter, endeavours to produce Witneſſes. If the Proctor 


of the Plaintiff, doth ſaſpe& the Defendant in the premiſſes, 
I 4 he 
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= he may deſire the ſaid Oath to be Adminiſtred again, x 
time of producing the D-fendants Wirneſſes, upon 


* Lanf.c.qu0- 
niam, n. 8. 
Myns. Inſt. de 


þ »Fext. ſu- 
N. ITN 
» 2.05.81. 
8 


-T 
t Lanfranc. de 


| zeff.dep.n. 4. 
37-C inn. 42. 


werſic. Aliud 
ſubjungo. 
* Ornnino vi- 
» detur eſſe con- 
trarium eicque 
notantur incap. 
de Litis con- 
teftatione, res 
tegra enim 
eſſe dicitur,an- 
Fe litis conteſt- 
at. (F a nullis 
fic eftimatur 
poſtquam lis 
conteſtat. 
Domino Clark. 


ita intenditur 


G& (nifallor ) 


matter : And then iþtheProttor doth not purge the 
by his Oath, or if he is convict herein, the ſaid We 
are to be repcll:d though the ſaid matte were admitted Wie 
a Term Aſſhgned for proving the ſame. 

2. If the Plaintiff, or Defendant ( who when * het 
cepts is made Plaintiff) produce Witneſſes, and pett 
Depoſitions Fubliſhed , and are inſtructed what the 
Depoſitions are, yet if after the {aid publication, and\ 
their information of the Depoſitions }, other witneſſes 
neceſſary on their parts come to their knowledge, (t 
matter remaining whole *, that is, before the Caule bee 
cluded ) if they are preſent in Court, they may pre 
them, <nd they zre to be received, and admitted. But 
theſe new Witneſles refuſe ro appear unleſs they be 
pelled ; the principal Party himſelf, and not his Proc 
( for his Proctor, in his general Mandate hath no Mand 
to do the Matters following ) muſt appear in Court, 
alledge thzt ( without any deſign of revoking the Prodt 
already by him conſticuted 24. N, and O. are Witnel 
very necei[.ry to prove the Contents of the Libel on 
part, and that he was informed that they were ſuch, « 
ſince the publication of the Witneſſes already produced 
his part in this Cauſe, and not beſore: Anduponthep 


s ſit miſes he muſt offer himſelf ready to make proof, and the 
m 4 fore deſire thoſe Witneſſes, ſo preſent in Court ( whic 


there produceth ) may be received and admitted, ' 
that they may have their O2th Adminiſtred, to depoſe fall 


& Mynſingero in fully upon the contents of the Libel, air: ady given I 


nt. de manda- 
TH. Set. Refte 


Nt. I,2, 33 4, 5» 


ſaltem a parte 
Ators ſed 2 


parte Ret fatiſ- 


datioem at. 
þ Fendimus. 


Court by him: Or if the Witneſſes ( being requeſted we 
be preſent ) do not come, he muſt alledge that theſe Wiqoant 
neſſes were requeſted to appear on this day in this playin; 
to the effi aforeſaid, and thet he offered them their Jae! 
ney Charges : And upon the premiiles, he muſt likens 
offer himſelf ready to make proof, and muſt deſire, Way, 
theſe Witneſſes may be compelled to appear upon ſuch 0a 
day, to give their Teſtimony, &c. then the Judge ( uni 
the averſe Party do alledge, that he is informed that U . 


Party deſiring theſe new Witneſles to- be __— , 
oe 


| 


bme knowledge or probable notice of them, before the 0+ 
her Witneſles, already Examined were publiſhed, or that 
he Cauſe in which ſuch admiſſion of the Witnelſles is re« 
cſted is of that nature, that they are not to be admitted ) 
ited Mohr to admit them, if they be preſent in Courr, or elſe 
eovght to Decree them to be compelled to appear if they 

* here abſent, proof being firſt made, by the ſaid Party [ſo 
lefiring them to be admitted, ] that the ſaid Witneſles are 
eſſary, and that he knew not they were ſo neceſlary, 

ily fince the publication of the former Witneſſes; as alſo 

Wt the ſaid Witneſſes were requeſted to come, and had 
deir Charges offered them. Upon which, the other Party 
liſſents from the premiſſes, and proteſteth as to the Nullity 

the ſaid Prottor or principal Party, and alledgeth that 
tisno concluſive Petition in Law, and therefore ought not 

be granted, and that the Publication of the Witnefles, 
lready mace by the adverſe Party, and the information 

Ie bath had of what is already depoſed, are Reaſons ſuf- 

ent, why the ſaid Petition ought not to be granted, and 

jat there is great ſuſpicion of Subornation of Witneſſes, 
eicrring himſelf to the Law, and the Acts of Court. Now 
ſome Caſes, it may neceſſarily be concluded, that the 

ity (who deſires theſe Witneſſes to be thus produced ) 

Wt know before of theſe Witneſſes he now deſires to pro- 

ce: AS in a Teſtamentary Cauſe, when the Witneſles 

teady produced do depoſe that the Party deſiring to pro- 

ce theſe Witneſſes, was preſent ( at the time of making 

& Will ) rogether with theſe Wicnefſes, whom he pre- 

Ids are but lately come to his knowledge. Likewiſe in a 

Ie of defamation, if the firſt Witneſſes do depoſe, that 

& words defamatory, were ſpoke in the preſence of the 

antiff and thoſe Witneſſes, ( whom he deſires to produce 

) and fo in all other the like Caſes; and this pro- 

We knowledge is ſifficient to hinder the aforeſaid Wit= 

les ſo as no new Witneſſes are to be admitted, unleſs that 
uxrty, ſo deſiring this new produCtion of Witneſſes do by 
ſuch Oath make clear this his knowledge, or the vehement 
( volkiumption of his knowledge, by Swearing expreſly, that 
hat theſe aw not theſe Witneſſes, or did not call to mind, until 


d, huWter the other Witneſſes were produced, and their Depo- 
ſore | ſitions 
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ſitions publiſhed ) that theſe Witneſſes were ſo preſent RT" 
ina Teſtamentary cauſe, it might ſo fall out, (as ſometig 
it doth ) that ſome of the Witneſles might be inthe n 
room, or liſtening through the ſciling, &c. to hear wh 
done by the Teſtator, about the condition of his Will; 
though perhaps the Witneſſes already produced might ſe 
know that the ſaid Witneſles were ſo liſtening, yet the 
ty ſo endeavouring to produce new Witneſſes as afore 
might not ſee,nor know that they were ſo liſtening. All 
a Cauſe of Defamation, if the Defamatory words mentiaflfy, 
ed in the Libel, were uttered in ſome publick place, (@; 
the Church, or Street where People are for the moſt @ 
verſant ) it may often ſo fall out, that the People palling 
may hear and note theſe words, and the Witneſſes alre 
produced as is aforeſaid, might likewiſe ſee theſe perſolif 
paſſing by, and ſo conſequently might depoſe that theym 
preſent, though the ptincipal Party ( being probably. 
red upto Anger by theſe defamatory words ) might nal 
theſes Witneſſes: And to theſe may alſo be added, that 
theſe words were uttered many Months before before f;, 
Action was begun, the Plaintiff may probably haveloy 
all theWitneſſes that were preſent, though he ſaw themtics; 
and he may now call to mind what Witneſſes were preihi 
becauſe the Witnefles already produced by bim, have& 
ſed that they were preſent : But the Plaintiff as is ſaidaboff 
ought expreſly to Swear ( if his Adverſary urge it upon: 
premiſes, ) becauſe ( as waseven now ſaid ) his knowl 
in the premiſes is preſumed. 

3. Now if the Party who hath a Term- probatory Alli, 
ed, believeth (before this Term-probatory is elapſed)u 
he hath proved his intention ſufficiently, he may renol 

_ this Term-probatory, and not only deſire the Depolilih 
of the Witneſſes to be publiſhed, but alſo he may deli 
Term may be Aſſigned to hear Sentence in Summary 
ſes, and to propound all Aas, &c. in Plenary Cauſest 
ſpeCtively, and ger a concluſion in the Cauſe, if nothing 
propounded by his Adverſary : Though it is otherWaYkiine 
your Adverſary in that time ( ſo Aſſigned for your Tally, 
Probatory ) or on any other day, before you renounce 
Ferm-Probatory, do accept this your Term-Probat 
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en | | does proteſt to uſe the ſame, for in this Caſe, though 

mug Party who had this Term- Probatory Aſſigned him, may 

the Wee publication of the Witnefles by him produced, yet 

ir t whilſt this Term depends, ( which is common 

"ll: AF; both Parties ) obtain an Aſſignation to hear Sentence, + Mn/. In#.de 
ph ſee topropound all Acts, &c. in prejudice of his Adverſary, _ poſeſſe 

t the all requires the ſame right (by accepting the Term-Pro- \ FORE 
forelafWcs of his — asif the Term had been appoint- qe dilation.n.6. 
abſolutely to him, to prove any matter; and were yet 


Mcnttenendance z and admit that Party, who ( as Is afore- 
lace, (W) did proteſt to uſe the Term-Probatory of his Adver- 
nou a. do propound, or prove nothing at all during the ſaid 
pale, yet may he after it is elapſed, propound and prove 
S ro matter whatever. Bur enquire, whether the ſaid Party 


perntindring his Adverſary by his ſaid proteſtation, may not 

they ly deſervedly be condemned in Charges, for retarding the 

ably Wceedings : I think he ought ( ſaich Mr. Clarke) if he 

ht notees nothing. 

d, WW. The Plaintiff alſo may propound any corroborative 

xefore ter, ( on behalf of his Witnefles already produced ) in 
day or Term Aſſigned to the DefendInt, to prove his 


zptions, and ſo he may uſe the Term * of his Adverſary * Lanfran. u57 
W6faid above, ) and may confirm the Perſans or Depoſi- 74. 

$of his Probatory Witneſſes ; or he may deferit, un- 
the Term ( Aſſigned to the Defendant to prove his ex- 
tions) be elapſed : And then if he diſſents fromthe puh- 
yon of his Adverſaries Witneſſes, and proteſteth that he 
mioformed of their Depoſitions, &c. he may propound 
Putter, corroborating as well the Depoſitions , as the 
lbos of his Witneſſes, and obtain a Term-Probatory, in 
ttothe proof it. Likewiſe, if the Plaintiff has pro- 
utwoor more Witneſſes to prove his Libel; and after- 
the Defendant, by way. of exception doth blaſt or 
mode the ſaid Witneſſes, or ſome of them at leaſt, ſo 
e are not. two left, which are of Credit, and do 
Nd1n their Depoſitions : Then if theſe Witneſſes are 
«d by ſuch Exceptions, ( whereas it doth not appear, 
We Party producing them had any knowledge or ſuf- 
of their being ſuch Perſons, ſeeing all men are pre- 


0 honeft, until the contrary appear ) the ſaid Party 
whoſe 
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whoſe Witneſſes are defamed, may either Corroborat 

former Witneſſcs, or he may produce any other Wit 
whatſoever [dire&ly7] upon his Libel, as if none had hee 
+ Lanfranc, de *©ady produced. For the Laws fay, that two Wiraſl 
zefs. dep.n. 25, make {ufficient proof z F and therefore the Plaintiff by 

& ſeq. ducing two Witneſſes, may probably make them ſerye, 
5- We come now to the Manner and Method obſe 
in excepting or reproving Witnefſgs ; and this is done 

*Alciat.de te. ther againſt th Sr Depoſitions or Perſons, and may he 
ty ST. Lanf. * ejther before or after the Depoſitions of the Witneſs 
A. hn” publiſhed. Theſe ſort of Exceptions, ſeem to me tobet 
' Which were called Peremptory Exceptions in the foreg 
diviſion ; under theſe are alſo comprehended Replic 
(a) Heexcepti. 00S, &c. in this place is ſpoke of the Exceptions, (a) 
ones ſuruntur againſt the Witneſſ.s of the Plaintiff, and this is 
4 circumſtantia txwo ways, in general, and in ſpecial. ». In general: 
perions -,14- when the Defendant hath no particular Exceptions to| 
ate diftyrum , gy" . . 

3 forma exa. Pound in Writing to hinder the concluſion in the G 
minationes de Or he may by word (6) of Mouth, to be inſerted into 


guibus Weſemb. Court Acts, excgpt againſt the Witneſſes, produceday 


es jravit, Adverſaries part, that they are various, wavering int 
Gecul. Sef. Depoſitions (c) ſingular and diſagreeing , contarying 
in princip.c.quo- TEPugning one another 1n their Sayings and Depolit 
ties. n. 9, 10. that they are intimate Friends to the Party producing ti 
(b) Larfran. de and Enemies (4) to the Party againſt whom they are 
-— tay wy duced ; that they are affeftionate, partial, and as it 
modum excep, COncerned upon the account the Party for whom they 
tiois ſufficis produced ; of an il] Fame , Vicious, Poor, Indigent 
verb» coram ju- of Conſangvinity, or Aﬀinity, or Domeſticks, and | 
dice explicare. within the Family of the ſaid Party producing the 
© © org And are clothed, and receive a ſtipend by the {aid | 
dicitur Lanfr, Ty, and laſtly, ſuch to whom no Credit 1s to be gil 
detefi.n."20, Which Allegation the Party ſo accepting, mult put 
23- per tot. defire to be admitted : Then the other Party mult prd 


bl] mn that the ſaid Allegation ſo made by NV. are falſe, and 
a teftimonio, co. 


pioſe rraatur tude, the Nullity and the Inconcludency of theſe Exce 


@ Lan. ubi ſu- ons, and alledge, that the ſame ought not to be adm 


pra 4 numer? and therefore deſire they may be rejected : And all 


$4+ ad num-96. being ſo done, by the Party excepting, and by the . 
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y diſſenting ; the Judge doth admit theſe Exceptions, 
faras by Law they are to be admited, and then if ir is 
meſted of the Proctor of the Adverſe Party, the Judge 
wont to Aſſign the[Party propounding theſe Exceptions, 
erm-Probatory, to prove theſe Exceptions, and allo a 
em to ſpecifie theſe genetal Exceptions ; if it may alſo 
Pecreed ( though it is rarcly practiſed ) for the princi- 
Party to anſwer co theſe general Exceptions, at leaſt 
the Proftor propounding them, take his Oath that he 
lieves, he may be relieved in any part of them, by the 
ſer of the principal Party or the Adverſary himſelf; 
if the Plaintiff believe, that the Defendant has pro- 
mded theſe general Fxceptions, with an intent, un- 
fy to deferr the Suit, and to hinder a concluſion in 
Cauſe, he may ( before theſe Exceptions are admitted ) 
re that the Oath of Calumny may be Adminſtred to the 
endant ſo excepting : In the preſence of the Plaintiff AV. 
 diſſents ( from the Party excepting, and requeiting 
Anſwer of the Plaintiff to his Exceptions ) and pro-, 
Wi of the Nullity of ſuch Allegation, and of taking his 
h, to obſerve on his part, all and ſingular the Heads, 
tained in the Oath of Calumny, and deſiring, that the 
[Oath of Calumny may be taken by the Adverſe Party. 
ad if the ſaid Defendant or Party excepting do refuſe, or 
laſt do not take the ſaid Oath, then the Judge ought 
ttoadmir,but reject this Allegation f expreſly, or tacitly, + rx. a+ teg; 
oeeding to a Concluſion in the Cauſe, or ſome other ep. n.43. Se#, 
& contrary to this admiſſion of the Matter, if it be re- Qzero num- 
ſled; and if theſe general Exceptions are admitted, Jxi@po# pub. . 
WC a Term-Probatory is given ; though the Party pro- Cnr _ 
Funding theſe general Exceptions, do afterward, ( either pogine contra 
Wilt the Term-probatory aforeſaid depends, or after it perſonas tefti» 
elapſed ) propound more ſpecial Exceptions, or declara- *,/- ft juravit 
"7" of theſe general Exceptions, yet a new Term-Proba- {." — 
Snot to be given, as is ſaid afterward, when we ſhew ph ones; 
TW the Term to propound all Acts is. But here it is to be cipiens opponit 
ped, that ſo ofcen as any Matter or Allegation Is given contra perſonas 
'S the Proctor of the Adverſe Party, if he cannot take the **#+ /-mpore 
of Calumny as above; yet he may take this follow- Aatimnis, __ 
Oath ( Scil. ) that in propounding this Matter or Al- ; 
legation 


as 


m_ 
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legation, he doth it not out of a malicious Mind noruniilfyt 
to defer the Suit ; and that he believes his Client cangy 
- the ſame: Which Oath if he takes, the ſaid matter 
be admitted,ſo as it be otherways concluding. 2. Excej | 
in ſpecial, are thoſe which are propounded in Writing 
taining the Cauſes, why a Witneſs 1s not a fit Witneſs; 
* Lanf. ubi ſu- becauſe he is infamous * ſpecifying how, and from 
Fa. _ t- Cauſe this infamy ariſeth ; or that he is Vitious, ah 
one Pecifice rer, or Perjured in ſome Cauſe, or ſome part of hi 
ri. n. 45 poſition; ſpecifying as above, the Manner, Form, and 
of ſuch Perjury. Then theſe exceptions being adnitnelfi 
they are to be repeated,and the principal Party isDecree 
beCited to anſwer thereto, and Witneſſes are to be prod 
to provethe ſame,or elſe aCommiſſion is to be Decreed 
remote parts as before, in order thereto : And nate h 
wiſe, that before the Admiſſion of theſe ſpecial Excenii 
the Adverſe Party may requeſt, from the Party propomif 
ing them, either the Oath of Calumny, or the Oath 
mow mentioned. 
6. Now ſceing the good name, and fame of any Per 
is much more damnihed in a publick Court, and by 
ting objeCting their Cximes, than out of Court by word 
mouth only, ſeeing Letters writ are permanent, and n0t 
apt to eſcape Peoples Memory ; and although the Pa 
propounding theſe Exceprions, ought ( as is daily prafti 
if it be requeſted by the Adverſe Party ) to take the 
that he propounds not the ſame our of a Malicious M 
or unjuſtly to defer the Suit, ahd that he beljeves he 
prove the ſame, as before : Yet when the Parties in 
have a bad Cauſe, and deſire to protrat the Suit, andWiinti 
void not only the Oath aforeſaid, bur alſo all Actions mil 
may be commenced againſt them, by reaſon of their 
pounding theſe famous Libels, they procure ſome 
Vagabonds, or objet Wretches, ( who have no c 
Habitations ) by vertue of a ſpecial Proxy, made tow 
ſole purpoſe, to propound theſe Exceptions , again Witic 
Witneſles of the Adverſary, who are perhaps, Mi 
ſons of great Credit, and good Fame, and altogether Wiſſta 
known to the Party , who propounds theſe ExceptK 
From which ſpecial Proctor, neither the aforeſaid C 


_ 
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x required, nor can it be taken by him, ( with a ſafe 
ience at leaſt ) becauſe he knew not the Witneſſes ; 
Wicher have theſe ſaid Witneſſes, any Aion of defamation 
-xcepiWiinſt this ſpecial Proftor, becaaſe he cannot pay Charges 
tingeWhath no certain Habitation : Therefore to remedy this, 
office of the Judge is to be implored in theſe Caſes, by 
Proftor, againſt whom the ſaid Exceptions are propoun= | 
Itodeny Audience to the ſaid ſpecial Proctor, and for the 
es aforeſaid, to reject the ſaid Exceptions, unleſs ſome 
antial and convenient Perſon, or the Party himſelf (who 
iteFia Suit) come inſtructed in the ſaid Cauſe ; from which 
ty, not only the ſaid Oath , ( that he propounds not 
| Exceptions, with intent unjuſtly to defer the Suir ) 
zberequeſted ; but alſo an Action of defamation, ma 
ioſtituted againſt him, if he fails in the proof of theſe. 
eceptions ſo given in by him. But whether or no, for the 
mjectins the ſaid Excepitons, ( ſo given in as above, by 
ſpecial ProCtor ) there is not given to the Party pro- 
unding thoſe Exceptions, a juſt Cauſe of Appeal, enquire 
the Learned. I have often ſeen ( ſaith Mr. Clarke ) the 
| Exceptions, rejeted, when they were ſo offered, by a 
ial Proctor ; but I never ſavy any Appeal interpoſed, ups» 
ſuch rejection. 
W7 That the Witneſſes may commence Suit, againſt the 
city propounding and giving in theſe defamatory Actions 
what Mr. Clarke hath even now been ſpeaking, and is not 
ed: The particular form of proceeding upon ſuch de» 
tion, will be diſcours'd afterward. 
ins. To theſe Exceptions of the Defendant, againſt the 
Wintiff, his Probatory Witneſs, ſucceeds next the Plaintiff 
ons mugs Reply, againſt the Defendants exceptive Witneſles ; 
"though the Plaintiff bas produced Witneſſes, to Corro- 
atethe Sayings and Depoſitions of his Probatory Wit- 
6s and has got their Depoſitions publiſhed, yet may he- 
$07 time, before the Cauſe is concluded, propound Ex- 
Syons, as well againſt the Sayings, as the Perſons of the 
dants exceptive, or cwabaery Witneſſes, ( not- 


Wiſtznding that the Defendant has got the Depoſitions of 
ad Witneſſes publiſhed ) and may obtain a Term to 
theſe his Replies,againſt the aid exceptive Witneſſes ; 
| Eng! | wit 
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With limitation, that he cannot Reply or Except agaig 
ſaid Reprobatory Witneſſes Depoſitions, unleſs he add, 
this Reply, that they were ſuborned , and corrupted; 
depoſe ſo, as they have depoſed in their Depoſition ſg 
contained ( which words of their Depoſitions, ought t 
recited word by word ; ) for if this Quality of their 
ornation 1s not added, that Allegation is diceRly cont 
to the Depoſitions of the ſaid Wirnefſes and ought nat xi 
be admitred : But ir is otherways, if the Defendant inf 
aforeſaid Exceptions doth alledge in general, that fuc 
Witneſs of the Plaintiff, did commit Adultery with fuk, 
Woman, named in the Exceptions, no certain time heigfl,t 
expreſſed ; or perhaps ( as is ſometimes alledged ) in 
years, ( reciting, diverſe years) or in ſoime one of the 
. and the Witneſles of the ſaid Defendant do depoſe, thattl 
ſaid Witneſs of the Plaintiff, in ſuch a year, or ſuchad 
or month of the ſaid year, committed Adultery or 
taken in Adultery with ſuch a Woman; in this Caſe, t 
Plaintiff may (C after the Depoſitions of the Witneſſes 
the ſaid Defendant are publiſhed ) alledge direCtly conn, 
Ty, and object Perjury to the ſaid Witneſſes of the Deſt 
dant, nor is he bound to alledge the corruption of the { 
Witneſſes, becauſe in this Caſe, the Plaintiff ( before folly; 
publications of the Witneſſes) could not foreſee how 
purge the Innocence of his Probatory Witneſſes, from( 
a Ciime objected, by reaſon of ſuch gencrality, of the 
foreſaid Allegation. But obſerve alſo, that the Defend 
may deſire, that the Plaintiff ( who propounds, and 
ledgeth this corruption of the Witneſſes ) do Swear, 
he believes he can prove the Subornation aforeſaid, or Sj 
therways the 1aid Replies or Exceptions againſt the Dep 
ſitions of the Witneſſes of the Defendant, are not to be&þ 
mitted, unleſs in the Caſe above mentioned in this numb 
Butler us admit this Oath to be taken, as to the corrupti 
of the Witneſſes, and that the Party alledging the ſame, 
not prove the corruption of the Witneſſes as is alledgiy, 
but doth prove diredly, that the ſaid Witneſſes have 
poſed falſly, and are Perjured, whether or no in this Ci 
ought the Plaintiff to ſuffer the Law, not having provedt 


Subornation alſo as he alledged ? I think —_— | 
ecaul 
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ſe a falfity in their Depoſitions being proved, a corcup- 
: add Won may eaſily be preſumed : At leaſt I have known it {6 
ptedWnadged. We need not trouble you again, co tell you what 

Replication is, ſeeing at the ſame inſtanc, wen we de- 
and ſhew what an Exception 1s, ve alſo ſhew- what a 


eplication, &c. is. 
9. Now if the Plaintiff produce Witneſſes to prove his 
hel, the Defendant may except againſt the Depoſitions, 
«well as the Perſons, of the ſaid Wirneſlles of the Plaintiff, 
itheſe Witneſſes of the Defendanc, are called reproba- 
ory Witneſſes, or Witneſſes reproving the Probztory Wit- 
ſes; againſt theſe reprobatory Witneſſes, the Plaintiff 
wy alſo except by way of Replication, and that both a- 
inſt their Perſons and Depoſitions ; and theſe Witneſſes 
called Witneſſes reproving the reprobatory Witneſſes 
the Defendant, produced againſt the Plaintiff his Pro- 
Tory + Witneſſes. If the Plaintiff hath not Corroborated T Lanf.deteffs 
She Sayings and Perſons of his Corroboratory Witnelles, "4? Of. 
ether produced by him, in the firſt or ſecond place, he 
Way ( with the ſaid Exceptions, which he gives in againſt 
We Defendants reprobatory Witneſſes, or immediately 
er the aid Exceptions are fo given in ) Corroborate the 
Wings and Perſons of his Probatory Witnefſes ; Burt the 
elendant is forbid to except againſt theſe reprobatory 
Itneſſes produced by the Plaintiff: Which ſocr of practice 
rohibited by that general Rule, /n teſtem teſtes, & 17 hos, 
mn datur ultra. * Yet the Defendant may Corroborate #* ns hiſce pre 
Sings and Depoſitions of the Witneſſes, produced on 4«#ionibus, ple< 
$part, upon the Exceptions or reproofs given in by him, **/ra&atur 2. 
inſt the Probatory Witneſſes of the Plaintiff, ſo as he —— 
Pit, before the publication of the Depoſitions of the Wir- —— —_ 
les produced by the Plaintiff, upon his Replies to the producererteftes + 
Wgeiendants Exceptions aforeſaid ; atleaſt (faith Mr. Clarke) probatoraos,tume 
ſeen it ſo practiſed. And though 4lciarus in T. de 749; partir 
F.y.deteſtium publicatione ; Weſemb. in ff. T. deteſt. n.5.p, pre Zo 
"Y} Lenfranc, de teſt. dep. n. 40. ſeem all of them to con- : 
Pt that four delays are not permitted, without ſome 
a Þlemnity, or Favour of the Law, yet Lanfranc at 
fortieth Number of the ſaidChapter hath theſe words af- 
(ds; ( Sc4l.) non Intelligo tamen de dilatione in preſents 
| K materia, 


ot 
eng 
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materia, prout verbum ſonat, ſed pro examinatione ; lic 
trina examinatio concedatur ſme aliqua cauſe cognitions, 
quarta. So that he ſeems not to contradict by this, 
AMynſinger and others afficm. ( Sczl. ) that the Parties 
except againſt each other in theſe peremptory and pen 
tual Exceptions, even until a Quadruplication. At the kill 
ty ninth Number afore quoted, Lanfranc ſpeaks fullytot 
matter, when he ſays that if both Parties produce Probax 
ry Witneſſes, ( that is, ſuch as are intended, cnly tonal 
the matter they give in to Court, and not to reprone ti 
Witneſſes of their Adverſary ) then each Party, is peri 
ted to have three delays. Which is thus ; the PlaintiFh: 
one, to prove his Libel or firſt Matter, the Defendant 
timetoaccept. ThePlaintiff another for his Reply tothe 
Exceptions; the Defendant another time for his Duylic 
tion or double Plea ; the Plaintiff another for his Triplic 
tion; and then the Defendant another time for Qu 
+ Dehiſce la- plication t; 


tins videas a- 


pud Myns. Inft. 

Tit. de Excet- 4h & ef 7. 

fFionibas (F Re» 7 
lic, per tot. . . , 

, Of another ſort of proof which is made by lifntict 


ſtruments, ly ob 


T. What Inſtruments are. 

2. How many fold Inſtruments may be ſaid to be. 

3. When they may be exhibited. 

4. The manner of exhibiting theſe Inſtruments. 

F- The proteſtation of the Proftor of the Adverſe Party, 
the time of exhibiting theſe Inſtruments, 

6, The manner of getting a Term Aſſigned to propound 
Atts, &c. in order to a concluſion. 


Fs ſhewn above, the order and manner of pit 
to be made viva voce, order requires we come It 
to ſhew the order and manner of proof, to be made m 
voce, which is done by Inſtruments : And theſe are ſaid 
be writings made upon Matters or Things to be 0Bte 


— 
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RT, 
lice allot men. More itriQtly taken, they are Tabies or W ri- 
it1ont, Mos whereby we make known , or prove our intention 


0s, wilifore the Judge. More largely taken, they are faid to 
tes a@prebend all choſe things wherewith the Canſc is laſti- 


id perfedor Conſtrued, F in which ſignification, Witneſſes are + mu gif 
the Falffocontained. putatin. 17, 
lly fot Theſ. t. n. 2, 
ProbaÞz, Inſtruments are for the moſt part, two fold, ( Scil, ) Cn Inf, 
' to profiſher publick or private. prog + + 


rove ti f- 1 53. Weſem. 


S permit \ 1. An Inſtroment drawn under #.7.de fide If. 
ncif ha the hand of a Notary Publick , or ": b, COR 
endan other Publick Perſon, cither 1n, or ; © anon yu 
y tothe out of Courrt. verb, exhibert. 


Duplic 2. That which is Sealed with 
Triplic ſome Publick or Authentick Scal 
lick * Inſtruments |( though writ by a private ) as of * Weſemb. ubs 


Q 


zethoſe which are , a Prince, City, Univerſicy, or Col- 47a n. 2: | 
male by publick | ledge. "© ſc mſi, 
Perſons. And of, 2- All Writings whatſocver (tho? g,,,;;- fhas 
theſe there are ma- | private ) which are exemplified , prod. Inſtrum. 


nj ſorts, five of | by the Authority of the Judge or -- verb. exhj- 


thoſe made at the publick Act. 155. 
5- Thoſe Writings whichare ſub- 
|. by the Perſon and Witneſ- 


by Iwhicharecommon- | Magiſtrate. n's. 5.Lenys 
/ j obſerved. 4. All ſuch Writings as are taken pri ng 
| out of publick Regiſtries, &c. or 1 ſpy, fot. 


ſes. And this is publick as to its 
- mte Inſtruments £ Accounts. 

P Teſuch as are made | Private Inventories or Regiſters. 
Athour any So-C Private Letters, betwixt one 
knnity, and they —— and another, one Tradeſ- 
either. man and other. 


of pt 
zme 


le 9" The Inſtruments may be exhibited both before, and 7 _ de 
ny Rpublication of the Witneſſes, before it be concluded Si — 
= ie Cauſe, but after it is concluded in the Cauſe z, + they jv +41, fot. 
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are not to be exhibited unleſs ſome new matter ariſe, mh 
hath dependance upon the former. 


4. The Proctor who exhibits theſe Inſtruments, mute, 
quaint the Judge, that as a further fapply of the proof 


his Libel, or other Matter or Allegation, &c. he doth 
hibir cercain [ndentures, or ſuch a writing, beginning t 
( here he muſt mention the firſt line of the ſaid writing) 
ending thus, ( here he muſt mention four or ſix word 
the end of the ſame) and alledge that theſe Exhibits 
Subſcribed and Sealed with the Hands and Seals mentic 
in the ſame, and that they were given and delivered 
the Perſon or Perſons therein named, as their own pro 
AQ: And further, that the Contents thereof aretrue, 
were aCted and done, as is therein contained : Which / 


gation ( having ſo made or put .jointly and ſeverally) 
muſt defire may be admitted, and that Right-and [uſt 


may be Adminiſtred to him and his Client. Which being 
mitted by the Judge, and repeated in full force, bythe 
ty propounding the ſame, and the Judge the ProQtor e 


biting the ſaid Inſtruments, ought to Swear that he half 


faithfully put this Aliegation and the Exhibits ; and tigh, 


deſire the Proftor of the Adverſe Party, to Swear to M 
a faithful Anwer to the ſame againſt the next Court « 
But if the ſaid Exhibits are ſome private Writings, {0 


the Proctor exhibiting them doth not believe, be i 
be relieved by the Anſwers of the Proftor of the Advenſhh 


Party, then he muſt deſire the Anſwers of the principalf 
ty himſelf, as in other Cauſes. But obſerve, that if th 
Exhibits or Inſtruments are Sealed with ſome authent 
Seal, ( to wit the great Seal of England, or of ſome Bi 
or Eccleſiaſtical Judge) then the Anſwers of the Prod 
the Adverſe Party are rather to be required; becauſe 
theſe Caſes he may be better inſtrufted, ( what to beli 
as to the ſaid Seals) than his Client. If the Plaintif 


nina! E 
Kor 0! 


Defendant has ſome old Manuſcripts, or Books, which, 


deſires to exhibit as neceſſary Proofs on his part : Het 


ſay that he doth Exhibit certain old Manuſcripts or V0 


beginning and ſo ending as above; and alledge that! 


are old, and have been faithfully kept, in the Cuſtody : 
ſuch one, ( viz. ſome publick Office or Perſon ; ) _ 


* 


» 
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rare ſuch, to which great Credit is wont to be given, 
well in as cu: of Court. Which Allegation being pro- 
waded, admicted and repeated as before, he ought to 
ke his Oath, &c. and deſire the Oath to be taken, by 
Proftor of the Adverſe Party to anſwer as above, or 
may deſire for the principal Party as above. And ob- 
e that if the aforeſaid Manuſcripts or Books, are long, 
that the Regiſters cannot get them Copied without 
at Charges, then the Proctor muſt take care to get a 

Copy ( of ſuch a part of the Manuſcript, as makes 
his Intention and Purpoſe ) to be writ out of it, and 
n exhibit them as above, adding theſe words ( and 
hecially ſuch a Clauſe or ſuch Words, in ſech a Line 
ue the Inſtrument, or in ſuch a Leaf of the Book or Ex- 
Whit, together with a Copy of the ſaid Clauſes or Words.) * 
nd bemuſt deſire that the ſaid Clauſes or Words ſo wric 
t, may be Examined with the Originals, and Collated, 
{that ſuch Collation being made by the Regiſter, ( of 
Clauſes or ſentences aforeſaid , with the Oqiginals ) 
ie ſaid Originals may be re-delivered, and as much Faith 
xy be given to the Copies Collated, and tothe Regiſters, 
tothe Originals themſelves : Which Petition, the Judge 
crees ; yet the Party exhibiting the Premiſles, ( to the 
Id that the ProCtor of the Adverſe Party, or the Party 
Wnſelf may ſee theſe Exhibits, and ſo inform themſelves, 
"Wit they believe or can anſwer ) ought to leave theſe O- 


pal tonal Exhibits in the Cuſtody of the Regiſter, until the 


rotor of the Adverſe Party,or the Party himſelf give their 
: And in this Caſe the Party exhibiting the Premiſſes, 
it only to pay the Regiſter for Regiſtring that Clauſe, 
ca he took out of the Indentures or Exhibits : For it 
"Pte noted, that no Exhibits, (whereof mention is made 
Wide As) ought to be re-delivered to the Party exhibi- 
them, unleſs the ſame be Regiſtred to perpetual Memo- 
; Therefore let the Proctor who Exhibits the Premiſſes, 
"ecre that he requeſts the Judge, to Decree the ſaid Ex- 
$3 to be re-delivered, after they are Regiſtred ; for o- 
"7s without the decree of the Judge, the Regiſter 
pcoot, nor is he bound to re-deliver the ſaid Exhibits, 
they be Regiſtred: 
K 3 5- At 
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5. At the time of Exhibition of theſe Inſtruments; K...: 
Proftor of the other Party, muſt fay that he doth di 
from the Exhibition of theſe pretended Exhibits, andy 
as tothe Nullicy and Inſufficiency of the ſaid Exhibits 
alledge chat the ſaid Exhibits are private Writings, adi 
authentical, and ſuch to which no Credit ought to hep 
and therefore he muſt deſire they may be rejetted; half; 
any Inſtrument he exhibited under the King's Seal, iti 
ſafe for the Proctor ſo to deny it, or proteſt that it 
privare Seal as above. And obſerve, that if (at thet 
of Exhibition of theſe Inſtruments ) the ProCtor this; 
teſting can inform himſelf either by inſpecting then, Þ; 
an other way, that the ſame do make in the leaſt for 
Client, the ſaid ProQtor ought then to ſay, that he& 

* cepts theſe Exhihics, and the Exibition of them, uK....: 
much as they make on his part, but he muſt othermays 
ſent and proteſt againſt them, as above. Nay It is but, 
pedient that the Proctor of the Adverſe Party, dox{...: 
theſe Exghibics of his Adverſfary, and the Exhibition of thay, 
though he is altogether ignorant, whether they makeforl 
Client or not : For if it ſhould fo fall out, that they hah,..; 
make for his Client in any reſpect, and he not having 
cepted them, buton the contrary having alledged thattl 
are ſuch, to which no Credit ought to be given, and han 
denied the truth of them ; che Party exhibiting theſelal 
ments, may ſubdua them at any time, before they be ad 
pted,which he could not do if they had been accepted by 
Adverſary : Therefore Mr. Clarke concludes, that ſuch 
accepting of the Inſtruments is very profitable, andou 
not by any means to be omitted. And therefore this 1 
ſuffice to have ſaid of proofs. 

6. Now if the Defendant like a ſubterfuge, endeant 
by delays to defer the Cauſe, ( which is a thing freque 
ly done by Defendants) and will not propound his det 
ſive matters all at once, but now one, now another, ( 
now his Exceptions, and then his matter of Defence; ml 
delays, the ProCtor of the Plaintiff may avoid, and] 
vent thus: So ſoon as the Defendant has given in one 
ter, and hi Term-Probatory is elapſed : Or whilſt 
Term-Probatory doth depend, or when it is {0 _ ; 


—_ 
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th afcerward give in another matter z the Proctor of che 


1Wiintif muſt alledge to the Judge, that 2V. the Defendanc 


xh prcpounded a certain matter, and has had a Term- 
obatory Aſſigned him to prove the ſame, which is elap- 
d, and that now he gives in another matter, to protraft 

Suit: Wherefore that theſe Suites may be brought to a 


wcluſion, he muſt deſire, that the Judge will Aſſign the ſaid 


fendant a com petent Term to propound all Acts, which 
miſt in ſuch a fat,, ( viz. ) two or three Court days nexc 
lowing, according to the Quality and Weightineſs of the 


uſe; which requeſt the }udge grants. And if on that 


Lyſo Aſſigned or before, the Defendant doth nor propound 

[ his defenſive Pleas, he cannot alledge + or propound any f De hac ma- 
king afterwards, nor ask a Term-Probatory upon them, ##74v1d? Lan, 
t leaſt as ro Witneſſes, unleſs ſome emergent Cauſe till out, =— —_ 
erwixt the day wherein this Aſſignment was made, to pro» ,, 42 4.4 


Wound all Acts, &c. and the day which was ſo Aſſigned for «4% datus e# 
Ttis purpoſe : That is, unleſs the Plaintiff give in ſome Alcl- zerminus per 


tion of Defence,or exceptive Matter againſt the Witneſſes /*4icem ad pro- 
ducendum in- 


"Sf hisAdverſary,oc becauſethisTerm(ſoAſlignedtopropound j,,,,.. «tel 


Tfterthe day Aſſigned to propound all Acts was elapſed ; for 


ll Ats ) depending, the Cauſe by the mutual conſent of the ;erminum nn 
ties,doth ſtand an Arbitration as it were, or becauſe ſome poſſune produ- 


ther neceſſary Defence, came to the knowledge of theParty, © 4? 71eore ju- 


ris, licet de 4- 
qui:ate product 


theo in theſe or the like Caſes, it is Lawful for the Defen- jg; tumme- 


"Yeenerally in a Matrimonial Cauſe, (which which is the mo 


Jatto Reply, * and propound a contrary matter , not» a producens 
Fvichſtanding the ſaid Aſſignation to propound all Afts; &'c. mn fuerit in 


like manner alſo the Plaintiff hath propounded one mat- negligentia du- 
rante termino, 


ter:and the Term being elapſed which is Aſſigned to prove ,,, 2 euke loan. 


* "Wſch matter, he gives alſo another matter ; the Defendant rae, ze. ita 


may likewiſe in this Caſe, deſire a Term may be zfligned cerre poteſt in- 
to the Plaintiff, to propound all things which are further _ de teſt. 
tobedone ; which requeſt the Judge likewiſe grants. an reſo 


fine Sed. Precee 


* Ffarouable and priviledged Cauſe of all others) the ſaid Af- ger, os in 
'Kznation co propound, and prove all Acts, doth not hinder, m72. de Ex- 


but that defenſive matters may be propounded, and Wit- — Re- 
may be produced, as is obſerved afterward, where it's ſpoke plicat. 


Yo producing Witneſſes in Matrimonial Cauſes. 


K 4 CHAP. 
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CHAP. V. 


Of the CONCLUSION or concluding in Cul, 
its Manner and Form; and the Things Prepury 
in order to it, 


SECT. 1. 


Of the Term which is Aſſigned to propound all A 
in order to this Concluſion, 


« The Things Preparatory to Concluſion, what they art, 
bow done. 
. What the Term Aſſigned to propound all Atts i; 
what Atts may be done on thu day, ſo as to reſcind hh 
Concluſion, 
. Witneſſes may be admitted or rejefted on this day A 
to propound all Att i, &c. 
. The Suppletory Oath what it ts, and when, and in 
Form Adminiſtred. [ther 
. The Manner of propounding and invoking all Atts, 0h y; 
and deſiring a Term to be Aſſigned to conclude. re) 
. What Af induceth a Concluſion, and how the Defenia pe 
may binder it, on this day. er 
id to 
Beaten of the Witneſſes being made, the Plaintilfeque 
(in Shmmary Cauſes, ) muſt deſire a Term to be Aneunc 
ſigned to hear Sentence : And in Plenary Cauſes he muſtdegpaan 
firea Term to be Aſſigned, to propound all As, &c, ind 0 
order to a Concluſion in the Cauſe : Which the Judge 
cordingly doth. Then the Defendant, if he believes it noma 
ceſſary for his Client to uſe Exceptions againſt the WitnelſsFitn 
of his Adverſary, or any contrary Defence, he ought 0}! 
diſſent from this Aſſignation, &c, 


2. Not 


—_—_— 
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RT, | ART. : Nl. 
2. Now this Term to propound all Acts, ( as Mr. Clarke 
x5 been informed) is not named in the whole Body of the 
w, t and it is ſaid to be rather a Term of the Judge, than T Publicatione 
f the Law, to take away the delays; the Defendant may 2p Srane 
on that day ſo Aſſigned to propound all Acts, in plenary jj; 4. 
uſes, and to hear Sentence in Summary Cauſes ) given in tra teſtes, rer= 
Exceptions, or defenſive Matter, or he may add to minus dari cone ' 
hoſe which are formerly given in on his part, if any ſuch /{v ad pro 
«and declare them, by way of poſitions additional : By the — _ 

. - a Inſtrum. 
{miſſion of which, or the Aſſignment to hear the pleaſure 4134 & muni- 
ff the Judge upon the Admiſſion thereof the concluſion is menta. ita 41- 
ſcinded ; at leaſt if theſe Exceptions or this Matter were «tus,ge teft.f- 
Initted afterward, though alſo on the ſaid day, Aſſigned bby . de 
0 propound all Acts, or to hear the Sentence, the Cauſe ,, have 
re not continued in the ſame State, wherein it then was n. 43, 44, 
nilthe next Court day. Yet obſerve, that tho? Poſitions 
ditional be ſo admitted, yer another, or new day isnot to 
 {K&given wherein to prove the ſame, if another Term-Pro- 

#3 tory was before given to prove that ſaid matter, to which 
ſeind Mheſe are as it were declaratory ; but theſe Poſitions additio- 
jl or declaratory, are to be proved within that Term ſo al- 
| Aſs ady given. 

| 3. Alſo if on this day, thus Aſſigned to propound all As 
in PF" penary Cauſes, and to hear Sentence in Summary Caules, 
__ ither the Plaintiff or Defendant have any neceſſary Witneſ- 
ts, 0B preſent in Court, and do make Oath ( as was ſaid be- 
efen 


; Cal 
eDarct 


all A 


) are, 


re) that they are Witneſſes neceſſary on his part, the 
ge may Admit, Swear and Examine them, although the 
der Party may object, that the matter cannot longer be 
ud to be res #ntegra,or whole,and that theLaw orRight doth 
Plaintiqueſce on his part, by reaſon of the ſaid Aſſignation to pro- 
o be Alﬀenud all Acts in Plenary Cauſes, and to hear Sentence in 
muſt dguanary Cauſes, And this Allegation is to be propounded 

&c, \njjjd obje&ed, by the Proctor of the Adverſe Party, when 
dge xt Witneſſes are produced in this Caſe ; yet itis left to the 
es it nerealt of, the Judge, whether he will admit or reject theſe 
"itneſſoFÞitneſſes, and neither Party hath any juſt Cauſe of Appeal. 
zghe WWMr. Clarke ſaithhe has obtained in a Court of Contro- 
tle forty years agone, . 


, Not 4» Some- 
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4. Sometimes it ſo falls out, that there is not ſuch { 
proof made as by Law ought to be 3 therefore in thisCz 
in this part of the proceedings, the Oath called the $y 
pletory Oath, is wont to be Adminiſtred. This Oath 
properly called the Juramentum neceſſarium) the necel 
Oath, which (whenthere 1s a want of full proof,) the Jud 
upon knowledge of the Cauſe (though the Parties requeſt 

+ Ponitur & not +) may Adminiſter to either the Plaintiff or Defenda 
foluitur _ And this neceffary Oath, is divided into Suppletory (1 
| —_— which this definition now given doth agree.) and Put 
ſelx. juris 99.1, £Ory 3 which Oath the Judge (the Cauſe being knomFj 
x. c. 43. Se4, may impoſe upon him, againſt whom the preſumptions ſee 
mmirumpartia. chiefly Co make, &c. Now when there is either nothin 
EG or the whole matter proved, then there needs not tli 
= Genifiver. Oath to be Adminiſtred; when there is but half proof, the 
bum Jur amen- Chis Oath ought to be Adminiſtred ; either to the Plaiti 
rum Myr[.lnſt. or Defendant, at the Pleaſure of the Judge 3 * when the 
fe Aion. _—_ Plaintiff hath one proof, and the Defendant one, then thi 
85.26/.16.x_ ob, Oarb ought rather to be Adminiſtred to the Defendantk 
* De hiſceet;. 108 We ought rather to incline to Mercy than Judgme 
am vide 41c5ae, Wherefore if the Plaintiff has not fully proved, but yet ia 


de Jurament.f. made ſomewhat more than half, or only half proved hisit 


158, ae Ad. 4 _ 
So. lem & RON, he may appear before the Judge, under the 


quis n. 3. n following, and taking the following Oath, ( for his Pr 

Minſ. Inſt, Cor * cannot take this Oath, having no ſpecial Authoti 

+ Alciat..ubi to do it in his gerera! Mandate. ) 1 N. without the leaf 

roſe. 159- tention of revoking my Prottor, do alledge that I have moreth 

"ug w_ 0 RE * balf, or half proved (at leaſt) my intention in ſuch 4 Libel, & 

bus poteſt de- Alleration, or other matter, referring me to the Atts of C 

ferre Jurg- andtothe Law; and therefore 1 deſire that the Suppletor) 0 

mentun. may be Adminiſtred to me, and that Right and Juſtice mah 
done. Then the Proctor of the Adverſe Party moſt deny ag 
things ſoalledged to be true, and protelt as to the Null 
thereof, and alledge that this Oath ought not to be taken 
ferring himſelf to the Laws. Thenthe Judge will Aſlgat 
hear his pleaſure upon this Petition, and to Tecelve [gtorm 
tions thereupon : Andif it do appear, That thoſe things 
true which are alledged by the Party who deſires this Villferce 
(that is;that he hath proved his intention, more than DallWire 
or half at leaſt) then chis Oath is wont to be Adminiiievterg 


}l 
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+in ſuch Caſes as the Law permits : Therefore conſult the f #7 calks 6. 
Learned what theſe Caſes are in which this Oath ought to be Fs ab 
I Adminiſtred. . The Party taking this Oath, muſt Swear, that —_ a 


to his certain knowledge, thoſe things are crue, upon which i» Juament 
hedeſires ſo to be Sworn. And this Oath ought to be Admis dilatime 4. 
WF ciſtred before the Cauſe is concluded,and ifit is not Admini- /2*#anda.We. 
ſtred then, * it ought to be requeſted. again 3frer the Cauſe Emmy: Fa 
#concluded ; for in this Caſe, the Judge may Adminiſter ,;,,,,. "1. 
ll this Oath, either before or after the Concluſion of the =p. 545. © * 
Cauſe; but not unleſs.it were ſo deſired before. Likewiſe * Alciar. ub; 
if the Adverſe Party do prove that the Party who deſires /#P fol: 159. * 
ea this Suppletory Oath, is Infamons, Vitious, and of no Re- Qv*/ir® Perſo- 
F putation or Eſtimation, then this Oath ought not to be Ad- jo" — 
J niniſtred in any Caſe. «bi ſupra i. 10. 
5. Alſoon thisday thus Aſſigned topropound, and invoke in fine. Zaſon. in , 


1 Ats, &c. the Proftor, who hopes to obtain Sentence in /: penule. See, 


| hrc Tudictum, 


uF the Cauſe, muſt ſay in Court, that be doth there exhibit al ! 
n. 5. ff. nequis 


the Acts or Things inated, brought into Court, alledged, ,;"*>. 

1. © , m qui. Bare 
7 propounded and exhibiced, proved and confeſſed in that zy. ;a aig, 1, 
is Cauſe, ſo far as they make on his part ; and deſire that a admoreng. Chi. 
a Term may be Afſigned to conculed againſt the next Court an: in pra#. 


Cc. 65. nif rei 


FJ; and the other Party alſo, if he have any hopes of the" -- "HL 


JC:nſe,he muſt alſo on the ſame manner, exhibit all Acts,&c. ,,;;,, 11.9 
far as they make on his part ; andlet him not diſſent from wericarem ig- 
"Ftheaſſignation to conclude ; but if he deſpairs of che Cauſe, mrare puretur, 
"F he may then diſſent from the exhibition and propounding 
"the Afts,and from ſuch aſſignation to conclude. This exhit- 
bition of all the ARs,and this aſſignation to conclude, doin- 
duce the Concluſion in the Cauſe ;. a Conciuſion is alſo 1n- 
iced, not only by the exhibition of che As themſelves 
Yadthe Aſſignment to conclude, but alſo,when nothing at all 
*Y'5done,0n that day ſo Aſſigned to propound all Atts,as in the 
ing number. 

6, Now the Defendant on this day ( Aſſigned to pro- 
pound all Acts, &c. in Plenary Cauſes, and to hear Sen- 

"Farce in Summary Cauſes ) if he intends to uſe exceptions | 
" Y3aoſt the Wirneſſes of his Adverſary, or any contrary de- 

eFace, ought to propound his Exceptions againſt the W1- 
Fries, either in general, at the Act of the Court ( as they 
.F&m it) or in particular or ſpecifice in writing 3 or he ough: 
» [0 
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. m—— 
to give in any other defenſive matter z for if he gives in ng- yi bs 
thing on this day, thus appointed to propound all AQts, &c, he Þ 
in Plenary Cauſes, and to hear Sentence in Summary Cauſes, 


\Blort! 
+ Concluſum Then IS It concluded in the Cauſe on that day, as much a tf h 
eff dicitur ubi they had exhibiced, and propounded all Acts, &c. noristhefp. pre 
partes renunci- Plaintiff or Defendant permitted afcerwards, to propounds ie a1 
ave?» omneseX+ ny matter or Exceptions tf. lyme. 
tones, ſed ] 
rem =_— 1 the 
t ito! 
mk SECT - h 
cet alter, the ne) 
Lanf. de ex- . ' : 
2 & de Of the Term or Day appointed and ſet apart for thi em 
«dep.n. 42. tion 
Ui. Alciat. ae concluſion. Cale, 
renunctati 
& oe. ſor the 


1. What a Concluſion #&, and when it may be ſaid to be caw nor pr 
06a cluded, upon ſome particular Article. tation 


2. The form and manner of the Prottors concluding and ga-fſ », ( 
ting a time Aſſigned for Sentence. the Pr 
3. What effett ſuch an Afſignation ſo to hear Sentence, Uk qyle 
Adverſe Party being then preſent, but not being admaniſ» perm 
time thus Aſſigned for Sentenet)Nnjefe 


Replic 


ed to be preſent at the 
bath in Law. 
4+ The manner of giving Informations to the Judge, orde 


to Sentence. 
® Manual. Fur, : : : ' 
de verb, "4x O conclude in the Cauſe, is nothing elſe, but to 
Roding. Pang. nounce all further diſcuſſing and diſputing the matte, 


—_— 3- and to ſubmit the Controverſie to the knowledge of tie 


+ Emericopr,t, Judge» Therefore the Concluſion of the Cauſe 1s a Judi- 
70.n.7. quilibet Cial At, whereby the Cauſe, or ſome Article of the 
erticulus habet js accounted for concluded ;, ſo that there is no room 
= "xg for the Parties further diſputation. * Now it ſometimes 
cod. de Fara ' out, that there js an Allegation + given, which cn 
en'o Calum, , NOT the principal Buſineſs, but ſome other emergent Cauſe! ru 
a. 3.Caftrenſis. e.g. I objeit againſt the Certificate of the Citatory Mandate, 

urh. in ifto jur. by wvertue whereof I was Excommunicated, that it fit les 
=; ——_ 045, and falſe ;, or I alledge, that I have compounded the Cauſe 


f. cod. and produced Witneſſes upon this Allegation an4 Publicatim, 


thoſe 
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"I boſe Witneſſes being made, I have alledged my intention in this 
K: 00-Y 17 gation, t0 be ſufficiently proved, referring me to the Afts,and 
the Proofs, and have deſired that my Client may be abſolved in- 
nn Worly, and che Aaver ſe Party to be condemned in Charges which 
l 28 OY e made in the Proof of the ſaid Allegation. And the Judge 
BUY, preſence of the ProCtor of the Adverſe Party, denying 
WeB ti; allegation ( that is, that I have proved my intention ) 
tyme made, to be true hath aſſigned to hear his pleaſure up- 
cthe next Court day. But if onthat day, the Judge at my 
petition ( alledging and deſiring aforeſaid, ) do Aſſign ro 
Fer bis pleaſure upon this my Petition, ( as before) upon 

the next Court day, in preſence of the Proctor of the other 

r this Party; then theſe two Aſſignations, or this ſecond Aſſigna- 
tionfor one and the ſame thing do induce a Concluſion in the 


Cauſe, as to this emergent Article, + neither is it Lawful f Lanfranc. de 
for the Adverſe Party to except againſt the ſaid Witneſſes, * dy. N. 41s 


e ea er propound any thing contrary to the Allegation, and Pe- f 


fata renuncia« 


tition aforeſaid. ES : tl pecialiter 
$4-F 2, On this day which is thus appointed to conclude on ſuper uno arti- 


&_ now with his 
permiſſion conclude in 11k defire that he wil 
rence) Feaſe to grant a Conclufiturlle U:Fhom the Judge 
Replies, we conclude wh the Party thus concluding. Then 
nord Bite Plaintiff muſt deſirhbiFttaRay: be Aſſigned, to 
ear Sentence, againſt rA&next Court. day : Which the 
« Bidge doth grant accordingly If the Defendant is diffi- 
to recent of the Cauſe, he may diſſent from this concluſion, and 
zatter Yaignation aforeſaid : But if otherways, then he may con- 
of the clude with the Party, and the Judge io concluding, and 
j.H{& bim not diſſent from this Aſſignation, to hear Sentence, 
TiePremiſſes may be done and requeſted by the Proctor 
of the Adverſe Party, though this Term for the Concluſion, 
were not Aſſigned at his Petition z for ſometimes the Party 
{ring to propound all Afts, &c. or toconclude, doth not 
;Yitend to rake further or other Council in the Cauſe, 5. e. 
tie Council of an Adyocate. What Mr. Clarke means by 
1 well know not, Irefer you to his Title, De Peririone 51 
beaſignato ad concludendum. 


3. Now 


| . culo oF 
Aſſigned to con P oy bred 


probationes. 
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3- Now if in the preſence of the Proctor, or the | 
cipal Party himſelf, the Judge do Aſhgn to hear his Sentencl 
in the Cauſe, upon ſuch a day, and in ſuch a place, with 
out bidding the ſaid Party or his Proctor be preſent; ye 
the Premilſles being obſerved, ( that is the Contumacyt 
the Adverſe Party being accuſed and he being called ) $& 

' tence may be given in Penalty of his Contumacy, if he 
pears nor, as thovgh the ſaid Party or his Proctor had be 
admoniſhed to be preſent to hear Sentence : For this Af 
nation to hear Sentence, being made in preſence of t 
Adverſe Party hath the ſame force and effect, as if he h 
been ſo admoniſhed ro hear Sentence; yet becauſe an 
bounding Cautele cannot do harm, and that this diſputed 
obje&tion may be removed, it is not amiſs to admoniſht 
ProCtor of the Adverſe Party, or the Party himſelf, tobyF** 
preſent to hear Sentence as above. And here it is to 
noted, that if on the ſaid day ſo Aſſigned to hear Sentenc 
the Judge being not fully informed, doth not pronoun 
the Sentence, the Party at whoſe Petition the Term toheaſ*0V*e 
Sentence, was ſo Aſſigned, cannot defire the Judge to Al 
ſign another day, to hear Sentence in penalty of the Ce 


tempt of the Proctor of the ſaid Adverſe Party, or theP; 
ty himſelf if they are abſent, becauſe the aforeſaid Þ 

or his Proctor, were not admoniſhed to any other At of'0 
Effect than to hear Sentence given in the Cauſe, and the 


fore they are not contumacious as to any other Effet : lÞ%*! 
this Caſe therefore it is convenient that the aforeſaid ProfÞ* Joc 
Cor, or Party, be admoniſhed to be preſent, not only Ffſ** 
hear Sentence, but to ſee all further proceedings, to bf 
done incluſively until Sentence be pronounced in the 
Cauſe. | rofii 
4. The Cauſe being now concluded, and all things iF* 
readineſs, for Sentence, it is requiſite, that at the timet 0g el 
this Concluſion, the Proftors deſire a time may be Aſſignet 
to inform the Judge as well in matter of FaCt as the Lan 
on both parts; but this day of information is to be on ſon 
day on which no Court is kept, and in the Chamber of ik 
Judge or Advocates, [ in the Confſiſtory in ſome places ] 
theſe informations, the Proftors who are Feed in the Call 
are wont alſo to be preſent, that they may be ready 10 
quan 
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> Praafffaint the Advocates, what Acts have been done in the 
-nrenaoſe : For in thoſe things, they are more expert and more 
:\Wqyerſantthan the Advocates, not only becauſe all Acts of 
It: wifourt are drawn by them, but alſo becauſe thoſe Ads are 
macs Font to be writ in a Book, kept by them for the ſame pur- 
i particularly ; though ſometimes in very weighty Cauſes 
e Advocates are wont todraw the Ads. The order 2t their 
ormations Is this ; the Advocate of the Plaintiff, in the 
ſence of the Advocate of the Defendant, muſt firſt read 
"B+: Libel to the Judge, who compendioully writes down the 
fs of it ; then he reads the anſwer of the Prineipal Par- 
:tothat Libe',which the Judge alſoabbreviates. And if the 
ntion of the Plaintiff, is not ſufficiently proved by theſe 
wers,then the Depoſitions of theWitneſſes areto be read. 
When the Advocate of the other Party muſt be heard, who 
Muſt alſo read the matter of Defence, and all the proofs on 
Mis part. Which being done, the Advocates are wont to in- 
rm what Queſtions of Law, ariſe from the matter of Fa, 
wed on both parts ; and if the Advocates cannot agree 
tmixt themſelves, as to theſe queſtions ſo moyed by them, 
te Judge in that behalf is wont to interpoſe his opinion, 
lappoint what and which Queſtions of Law they ſhall 
pute upon : And for the diſcuſling and arguing thete Que- 
A& offfiasof Law, and alſo the matter of Fact, or the merits of 
1 there Cauſe, many days are wont to be Aſſigned, before the 
(dee is fully ſatisfied in the matter : All which proceedings 
Wc Jadge is wont to write down in ſhort, for his Memory 
ue, Alciatus F has ſpoken ſo fully, and accurately as to F De teft. fot. 
manner of the Advocates, making their obſervations up- 15%: Se2. De 
the proofs, their manner of diſputing and alledging, and rai 
roffice of the Judge, upon ſuch Diſputations and Allega- g,tioe 5, 4g. 
nos iÞus, that I think it not amiſs, to refer the Reader thither ; wear.# fo.160, 


lp eſpecially uſcful for the Learned Civilian. ad f1.162.SeF, 
Officium Jud. 
Allezatianes 
requiſitione. 


audientis, Oy SeF. De conſilii 


CHAP. 
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CHAP. VI. 
Of SENTENCE #s theſe Plenary Canſes. 


SECT. L 


1. What it i in general, and how many fold. 
What an Interlocutory Sentence or Decree 1s, and 
it bath the force of a definitive Sentence. 

. In what Form the Sentence ought to be drawn, tha 
whether and when it ought to ſpecifie a particular 
certain thing, and when not. 

. The Form, Toons and Place of pronouncing Sentencein 
ſence of the Adverſe Parry and hu proteſtation uh 

eal, 

The manner of pronouncing Sentence, in penalty of 
contempt of the Defendant or his Prottor, 

. The manner of offering and pronouncing two Sentenulif 
And the manner of compounding the Charges *, 


3” whole buſineſs of Suite being diſpatched, in 
ner asabove, and informations, a Conclufion, andÞt 
liberation being had in the matter, it remains that thel 
ties deſire Sentence to be given in the Cauſe. Now this 
ſaid to be the third part of the proceedings and is called! 
minative, or Definitive. The name of Sentence, isuſu 
taken for the opinion, or apprehenſion, any one hath of 
thing. Or oftentimes, in a Court of Judicature, it istay 
improperly, for a deciſion of a matter in controverlie; 
in this caſe an Arbitrator may be ſaid to give Sentence, 2 
a Decree may alſo be ſaid to be a Sentence. But proper 
a Sentence 1s taken for a deciſion ( of any thing in conti 
verſie ) made by the Judge alone 3 and then the pro! 
ciation or determination of the Arbitrator ( which is 
an Arbitration, &c. ) is rather oppoſite to a _ 
erel 


T. 


Therefore a SEnten 
numbers four there Of J _ co be twofold n 
ory f ( which is a udicial Sentences , (tho* Alcia- + Weſemb. ti 
ver d 6 2 A arge ACCC . ) the one int 2 mo. tit, 
bums ty we queen erlo- # derejud.n 
uw according to th is a ſtrict acceptation wor d) the 0- 3 4- Bachou: 
rminates, and put e eminence of it;) EN it, & ner" ad Weſemb, _ 
2. An 1 puts anendro th $62 3 Dey that whi re Jud. n. 4. d 
. An inter] the princip: which # n 
ocutory Ge ncipal Cauſ ahn. ad W, 
3 pronounced betwixt ntence or Decree 296=4 ſembJitid.m. 3 | 
ſe; not upon the the beginning nd is that which Zaſe.inl. no 
ident or emergent Qu prineipal Cauſe, but ending of the 14; #rerum * 
nirrance Or Ame N__ (Scul.) es upon ſome in- _— decretum 
iven or den ndment upon a pon the Libel, its © guns pe 
denyed and the li ny delay that is tc ts ©0n/. gl]. in 
Necree, IS ſaid to have th tke,. Now this at is to be clem,1.verb.dee 
ben is final, and =_ - vertne of a oo — mo ſequeſt. 
+ or othe 1ere i5 no hopes ve Sentence, pro »Whach. in 
it it doth put FRo_ = _—_— that yer bu Ge "y —_—_ 
rlc o th , Thing or C J 1.t.Souſq3 16s 
tory Speech at thing, ab : auſe ; Haran. 7 
ption is r_wa you be made : (To _ which this in- 750 DG 
ledged that the » 20 AMET The proceedit © PEA IIEY Fr. art. a7.x.de 
led; and th es, for the d, and I] h 70 enume- 
-*33\, e Ne Procee , ave !4nur 
i rcp givin he an coin bin for: ani i 
te Perſon in the na n Like. ww 
ly Exco 4 iu rk "2 Condens = - rlocueia di- 
terh his abſt . , which obiecti e Was in- Fr abere 
trerſary to _— without 100mg ” Le: and bd nrys 
onounceth that the % ned in Charges: 'y ees, and his 9% a 
led on the proof of & be Fre not prov = = Judge —— pro- 
7 often reau 211d objecti , but h « Jud, civil 
eſte jections ath 71, 
ual of objeion lon, or at leaſt Che= lt fe 
e,) doth expr jection ; y in Char- 74 ps 
fm el f > againſt the ſi y «N. 2, in 
: things P y re uſe or . c ſaid 'S . fine. n 
. con , Or tacitel ertifi- « 3« Mynſ. 
_ ed _ RR EE _—_— ofervcemo 
t the ſaid S opes of 2 theſe Caſc J- Ts 
| ent nother ales Mar 
ne of ence or Interlocutor Sentence, there- __ 6. 
« Futinian ( a definitive men, Decree, hath the 42. Jallus Me 
Idle , to —_ that the Judge +, conkers. lncom. 
or upon a cercain on upon A certai - 42S 15 — ord, 
ore him f ng th 12 Sum » park, 
0 - J ough Of 2-c-28, Rodi 
, Mynſinge Or an Incertain . = matter be try- 2"-c — 
cer gathers two AF From be} — Lt. 
Ions 3 apr 
L Y che firſt IS, that tne 7 Afi 
«TT» CHYAre % 
Judge tem per, tot. f 
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Judge ovght to pronounce a certain Sentence ; the 
is, that an incertain Petition of the Plaintiff ought ty 


tolerated. As to the Firſt there is this Rule, Cuodqui 


judex neceſſitate aſtringatur, ſententiam ferre certam, tti 
attum ſit, ſuper quantitate incertaz and this is intimated 
the word ( ought) which ſignifies a neceſſity : Like 
the word O-mno, in the Text, or Omnimodo, as ſome 
have it, which is ſo Intenſive, and General, that it 
prehends every Cauſe ; nay Reaſon ir ſelf requires ith 
be: For otherways, Suites would rather be multir 
than taken away ( by ſuch incertain Pronunciations) 

ſo much Labour and Coſt made by the Parties in Suite } 
doth not this repvgn that common Rule, which fays that 
Sentence ought to be cogformable to the Libel, nor oup 
to contain any thing, other than what is deſired : fat 
from an uncertain Action or Libel, a certain Sentence 
pronounced, it neceſſarily follows, that the Sentence( 
differ from the Libel? I anſwer, that incertain and cen 
are Qualities, which make no deformity betwixt the 


es 
y th 
ty 
2 


1) 2 
TI 
b 
Li 


and the Sentence, Nor doth the aforeſaid Rule alway ſi 


place ; for there are many ſpecies of FaCts, in which: 
Incoherence of the Libel ( or Petition ) and the Sente 
are permitted. ThisRule takes no place in Criminal 

in which there needs no Conciuſion ; and if there be aC 
cluſion, yet the Judge hath Power to Condemn ( matt 


ſan 


#5}int 


leſs) by his Sentence the Quality of the Crime, andnce,i 


F Bart.in1.quid ſons being known F. Likewiſe the Judge in Civil 


ergo. 13. Seth, ( as tothe Qualities, the Times, the Manners, the Pa 


penn rovie needs not follow the Petition of the Libel. For what 
nota. inf! ob, Condemnation being deſired, and it appear by the 
Myrſ. Cam. that a Condemnation ought not to be made, and t 


cent. 4. 0bſ. 81, fore the Judge abſolves the Defendant ? Now in ths f 
Sentence differs from the Libel, only as to the Qualitaht 


Condemningor abſolving : Wherefore Baldws very El 
* Hiſceconſen- 1y ſaith that it is ſufficient, if the Sentence * agree wil 
ow yo 2 Libel in the Thing, the Cauſe, and the Attion; (* 
= - Firſt in the thing asked in the Libel ; That che Judged 
Q appell.n. 16, Pronounce Sentence upon any other thing than that 
ſo asked in the Libel. Then in the Cauſe of askingj 


the Judge do not pretend any other Cauſe ; as if the 


R W 
} 


: 
x 
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j 


do defire what he ſueth for, upon the account, or for 
Cauſeof a Loan, and the Judge purſuant co that Cauſe, 


ith ſo pronounce The Sentence. . Alſo in the Action, thar 


Judge follow the Action Inftituced by the Plaintiff, ej- 
by Condemning or Abſolving. Yea the Judge may 


s ife the Libel, though it be not defired. Alſo it inthe 
ginning the Plaintiff ask a leſſer quantity, and then in the 


07 


rreſs of the Cauſe he prove a greater; yet nevertheleſs 
Sentence ſhall avail, though it contain a greater quanti= 


y than the Libel : For the Judge ought to follow the Ve- 
ty of the proof, which probably ar the beginning of the 


e, neither he nor the Plaintiff knew. Alioif the Plain- 
ak Five, and the Defendant confeſſeth that he owes 
n, the Judge may, yea he ought co Condema the Defen- 
tin Ten : For this diſagreeing of the Libel ( or Peritj- 


Bs 1) and the Sentence, is tolerated by the Confeſſion of 


Defendant who is convened. And Laſtly, Sentence 
be pronounced upon things that are not requeſted in 
lidel; ſo as the faid things, be of the nature of thoſe 
2s which are asked, or correlatives, or correſpondents 
ith them, or are otherways emanant or proceeding from 
fame Fountain. v.g. You deſire in your Libel or Declacati- 
ive Marks of Silver,and the Judge pronounceth Sentence 
Three Pounds Six Shillings Eight Pence ; ia this caſe the 


e@atence is valid ; becauſe I hree Pounds Six Shillings Eight 


nce.is the ſame Sum in our account, with Five marks: Ano- 


Sexample is, If myNeighbour ſues me for the priviledgeof 
Wcring his Cattel at my Pond,or Pic,the Judge by the Sen- 


x, orders me to ſhut up my Pond, in this he pronounceth 
ence, that my Neighbour ought to be denied the privi- 
feof Watering at it. And this is it which the PraQtitioners 
ly ſay ; that though the Sentence doth dot comprehend 
thing deſired, yet ic comprehends thoſe things, which are 


y theſame nature with thoſe things asked or ſued for in the 


Ty oY 
ee wit 
n; (* 
udge 
| that 
king, 
f the! 


| Therefore we ſee in theſecaſes,theSentence doth ſupply 
lormity of the Libel. By the like reaſon alſo it often- 
$ happens that an incertain Sentence is admitted. As 
b if the Judge in the Sentence, refer himſelf ro ſome- 

from whence the certitude of the Sentence may be 


axed 3 example ; I Condeman to pay the Debt, accord- 
2077 Fo. L 2 ing 
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ding to the obligatory Caution, produced in Court or 

the Acts of Court ; which is as much as if the Judgeſ( 

ſay, pay what thou oweſt : So as this Debt do appexr 

the Probatory Acts; ſuch as are the Witneſſes, the lh 
ments, the Confeſſions, &c. but ir is otherways, if theſ 
appear only by the allertory AQts, (to wit ) becauſet 
Plaintiff affirms in his Libel or Poſitions, that ſuch a De 

1s due to him, but doth not prove it. So in a Cauk 
damage, an incertain Sentence, and Condemnation is 
mi:ted on this manner : I Condemn Mevizs, to pay 
Titus Ten Nobles or to owe damage, &c. beſides,in thel 
tition of an Inheritance, [or Perſonal Eſtate] an incerulſ 
Sentence doth avail ; for the Judge may pronounce, tif 
all ought to be reſtored, whatſoever belongs to that Eſt 

and 1s in the cuſtody of the poſſeſſor : Which is true, if i 

a Univerſal Action : For as an incertain Petition, ſo alſo 
incertain Sentence is tolerated : For as if this Ation wiſe 
Inſticuted for a certain thing, it is ſo to be declared, a the 
ro be concluded in order to the reſtitution of ic : And {itude 
is meet there be a certain pronunciation. Laſtly, he mſenat! 


hath promiſed a Horſe or a Garment alternatively, istoÞo the 
ſo Condemned, that he pay eitherof them. To theſeaÞuppe! 
other things of the like nature. Now Mynſinger comes lome F 
the other opinion, which reſpeCts the Petition of the Plagſeenitu 
tiff, in which Caſe, this Rule is to be obſerved ; that (ary 
Libel of the Plaintiff ought not to be admitted, unlebP# ior 
compriſe a certain Petition. Which diſcourſe is partlyM"d inc 


ted at, in the firſt Chapter of this Parr, touching theWFP*=s * 
tering or amending of Libels, and thither we refer thergſ010c 
only we ſhall abbreviate what Mynſinger here ſays, exdins 
way of Limitation to the aforeſaid Rule Firſt he (ſeis 
that a general and incertain Petition is tolerated in Lit 
verſal and General Aftions, without ſpecifying the thi® Lil 
for it is convenient that we underſtand, that ſome AlQJ**e 
are Univerſal, others General, and very many Singula*0 Cl 
Special. We call them Univerſal, when we Sue for ("gene 
Body of the Law, containing many things with jnonj/ager f 
and diminution, ſuch as are an Inheritance, a JuriſdidQÞ®te l; 
a Dowry, a Reward, &c.. therefore an Aion for ae Pl: 
herivance, ( or Perſonal Eſtate ) a Dowry, and aR 


RT. | 
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anyones Labour, &c. are Univerſal Actions. General 
tions are ſaid to be thoſe, which appertain to that thing 
ich is General, comprehending diverſe ſpecies of things, 
| ſfoconſequently the whole negociation : Of which ſort 
the Tucorſhip or Oifice of a Tutor, which not only re- 
xs one ſpecics of that Office, but in general, the whole 
anagement of the Pupils Patrimony : So alſo Society, 
ardſhip and the like. Therefore an Action apainſt a 
ator for his Tutorſhip, againſt a fellow Tradeſman, or 
erchant, &c. againſt a Steward, or others intruſted to 
anage any mans buſineſs, are general Actions. Singular 
Special ARions are thoſe, whereby we are ſaid to pro- 
cute chat which of its own nature, ( and ſo far as apper- 
wins to the [nterpretation of the Law ) is ſpecial, though 
may have ſome acceſſaries; and of this ſort are a Horle, 
Garment, a Houſe, and ſuch like Things: Therefore an 
tion about a Mandate, or Letter of Attorney, a thing 
at, Pawned, and the like are ſpecial Actions, Second- 
the incertainty of the Libel is permitred, if the incer- 
tad? happen by the FaCt of the Adverſary, as is in an al- 
erative obligation, where the EleCtion or Choice belongs 
othe Debtor. Thirdly, if the incertitude of the Libel 
wppen by reaſon of the thing deſired, as when it is Sued for 
ſome FaX, when the FaQts are incertain. Fourthly, the in- 


Fcnicode of the Libel is permitted, if any thing that is ac- 


ſary is ſued for, to wit, Profits or Charges, as when I 


{We for ſuch Land wich the Profits, &c. Fifchly, a general 


and incertain Libel is tolerated, ſo far as the matter re- 
pets the breaking of a Preſcription. Sixthly, a general 
dincertain Libel concludes, if the Proofs made in the pro- 
exdings are certain and ſpecifick. Laſtly, the aforeſaid 


Mule is true, if the Adverſary do oppoſe the incertitude of 


te Libel or Declaration z but if he doth not ſo oppoſe it, 


ues Libel take place, though it be ſo incertain *. But 
ſicle exceptions to the aforeſaid Rule, are to be underſtood 


#toCivil Cauſes only 3 for in Criminal Cauſes an obſcure 


"general Libel, is of no effect. Thus from what A4yn- 


1{dilt 
2r a0 
R 


Jager ſays, touching the incertainty of the Libel, we may 
"the like caſes infer the incertainty of the Sentence may 


lake place. 
L 3 4. The 
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® Deforma ju= 4. The Proctor who hopes to obtain * Sentence in 
dicandi. vide Cauſe, muſt get it drawn in writing, againſt the day wifi; 
_—_ de 5s Aſſigned for Sentence, and muſt give it to the Judge, lylſ.; mY 
ks. de © Ing, I deſire Sentence may be.given, and that Juſtice ng, 
Sent. per tot, be done on my part, but in the Courts of the Archa, 
Plura reperias hath been long obſerved, that the Writer of the At 
o\ſervatu di2= Courr, ( by the Inſtructions given him, from the Ad 
foren 1.47% catesor Proftors) are wont ro draw the Sentences; ulff 
deinter ic. ey the Sentence being given the Judge, if be intendsto jul, 
appel.n.8. gza nounce the ſame, muſt Read ic until he come at theſe nog, 
forma.n. 9. 12. [bar the part of N. viz. the Party againſt whom bd is 
ubt ferent. 17. pronounce the Sentence) and then he is wont to ak t x 
+ gang {aid Party, what he will ſay or ask, who is commonly wall 
9 toReply, Ideſire that Juſtice may be done. Which wall; 
Juſtice ( if it ſhould Chance to be diſputable, about the Sal, y 
tence pronounced, ( viz. ) whether the Judge pronouncal, 
this or ſome other) the Judge is wont ( with his own han 
to inſert into the Sentence, that ſo by finding that word 
(Juſtice) ſo, of his own hand writing,he may eaſily deci 
the controverſie; for in every Sentence to be pronounce 
a place or ſpace is uſually left, fo the inſerting of thahonce : 
word: Which being ſo inſerted into the Sentence,the Judg 
then proceeds to Read the Sentence forward : Which beigf,, 4; 
Read, he for whom the ſame is ſo prononnced, returnstifg; 
Judge a grateful Acknowledgment for his Juſtice, and the 
he requires the Notary publick, that is the writer of theABparry 
to draw upa publick Inſtrument, upon the pronunciationdſſheing 
this Sentence, and that the Witneſſes there preſent,may gMſhy the 
their Teſtimony upon it; and the Notary ought (in the At Party « 
which is drawn upon the prolation of this Sentence) to WJ that Jy 
ſert the Names, and Sirnames of the Witneſſes who are pi*ÞÞ the pre 
ſent, at the time of pronouncing the ſame. But the PatſÞeq, an 
againſt whom Sentence is given, if he doth not intend Whgentend 
appear judicially, or at the Acts of Court, may afcerwatd 6, 1f 
before a Notary, ſay in-yriting I'diſſent from the prolatWy hefore 
of this Sentence, and I proteſt as to the Nullity of it, anda the def 
a grievance z and of appealing from the ſame, within Wy tained 
time allowed by the Law, of which Appeals is ſpoken fully ted in 
afterward. q 
5- Concluſion being made in the Cauſe, ang informs 
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w given tothe Judge, as is aforeſaid, as well in matter of 
af, as matter of Law, and the Judge intending to de- 
mine the Suit by Sentence hath Aſſigned a certain day, 

Wohear the ſame, let the Proftor who hopes to obtain Sen- PE > 
nce, take care that the Adverſe Party or his Proctor, f Le - _ 
| 2dmoniſhed to be preſent to hear Sentence in the Cauſe» };,12; fonmm. © 
Ind if on that day, ſo Aſſigned for Sentence, neither the 7;2, fve quali. 

y nor his Proctor do appear, the Proctor who deſires ter fi ferenda, 
he Sentence, muſt accuſe the contumacy of N. the Proaor "- 2,3: & We 
we the Adverſe Party, and of the Party himſelf, ( it he and en: —_ 
"00s his Proctor was ) admoniſhed to be preſent upon —_— 
Jay, and in thiz place, to hear Sentence given in the Cauſe, 
nd to ſee Juſtice done, but taking no care to be preſent, 

WWrhercfore he muſt deſire, that they may be reputed contuma- 

Wjous, and that ( in Penalty of this Contempt ) Sentence 

"*Fmay be given, and Juſtice may be done. Then the Judge 

uauſeth the Party and his Proftor who were admoniſhcd (as 


"Vefore) to be preſent, to be called three times with aloud 
oice, and if neither of them appear, he muſt pronounce 

hem contumacious, and in Penalty of this Contempt, he 
Jecrees that they ſhall proceed to the pronouncing of Sen- 

: Then the Proctor who deſires this Sentence, mult 


ake care that the ſame be Writ or Corrected inthe E-x- 
Xi Bordium of it, on this manner, ( viz. ) the Party of the 
5 TEfGd N, (that is the Party who deſires this Sentence) being 
te preſent before us, here in Court by his Proctor ; but the 
FParty of the ſaid A. ( that is the Party abſenting himſelf, ) 
oIheing contumaciouſly abſent ; ( whoſe abſence 1s ſupplied, 
' BRB by the preſence of God whom we Religiouſly invoke) the 
con Party of the ſaid NV. deſiring Sentence may be given, and 
0 UF that Juſtice may be done on his part; All and every of 
PF the proceedings therefore, being Firſt Searched, Weigh- 
a)ed, and Examined, &c. and ſo on, as in the uſual form of 
d Wl Sentences. 
f 6.1f it is appealed from grievances (that are made 
ey before the pronouncing of Sentence, ) and afterwards from 
"$ tie definitive Sentence, and the ſcveral Appeals, are con- 
uh fained in one and the ſame Inhibition, and are accumula- 
ted in one and the ſame Libel, if the Party appealing do 
t! Nake default, in the proof his Libel, as to the grievan- 
jor L 4 ces 
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®* Succumbens ces Libellate, and hath juſtified his appeal *, as to the prigdffiwere it 


zn aliqua appel. 
eſt condemnand. 


In expenſ, Al- 


clat.deexpenſis, 


pal Cauſe, that is, if he hath proved that the Sentence 
nounced by the Judge from whom it is appealed, wg 
juſt or null, or contrariwiſe. The Judge in theſe 


fol. 194.SeF. 1s wont to give two Sentences, the one for the hy 
de exp. incaufis appealing, and the other for the Party appealed : Bitj 


app» fatty. 


caſe becauſe the Party appealing hath proved the Libs 
his part, and not in the whole buſineſs, he ſhall not oþt 
Charges of appeal, but a compotition of Charges is to 
made; that is becauſe he hath appealed frivolouſly and 
juſtly, either as to the grievances, or as to the Senteng 
and ſeeing the Party appealed hath obtained Sentence 
his part, as to the one, or the other of the appeals 
ought alſo to obtain his Charges, as to this appeal : Ther 


fore a compoſition of the Charges, is to be made as aboxe 
But admit that the Party appealing, doth exaCt more 
greater Charges, in his appeal from grievances, than th 


Party appellate doth prove he hath been at, in juſtifyi 
or. confirming the Sentence of the Judge, from whom 
is appealed, as to the juſtneſs of the Cauſe : As for exam 


the Party appealing from comminatory , or threatninf 


words, (that is, when the Judge, from whom it is x 
pealed, doth threaten the Party, that he will give Sentene 
againlt him, which words do appear in the proceedings ( 


the Judge ( from whom ir is appealed ) which are mad: 


to the Judge, to whom it 1s appealed ) he ought to pre 


theſe words, or otherways, he ſhall loſe his Cauſe. Like 


wiſe the Party appealing in a Cauſe of Correction, if he - 
ie Party 


inferior Judge do grieve any man, before the Sentence 
Pronounced, or by his Sentence, or perchance after & 


tence, the Party grieved in this Caſe, ( though he migit 
interpoſe his appeal, as to the Judge alone, and might prot 
cute the ſame, as to him, yet out of the reverence due tolls 


Judge in the appeal) he may ſay, that the grievances . 
je Xe exct 


from which it was appealed, were laid at the Petition, 


Or Or 
| aysSz 


appeale 


4% if 


hemſel 
y whe 
e Cal 
parts, | 
Party aj 
harges 
te, if 
eance, 
aproſe 
n provi 
lke rea 
roofs, 
al, fr: 
rievanc 
; other! 
rooks ; 
joſe W 
lin C 
harges, 
eXxne 
of th 
the A 
d diſpa 


own ad 
ll reput 
leſt Inſt; 

ce; F 
$10 pro 


Inſtance, the Promotion, or Inſtigation of ſome other Perqtract 


ſon, nor nafned in the Adts of the Judge, from whom i 
is ſo appealed) and this appeal is to be Proſecated, as fl 
this Perſon, and not as to the Judge ; and the ſaid Party ap 


pealing ought to prove by Witneſſes, that theſe grievancey 
were 


'% 4 -j 
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"Mere inflicted upon him, at the Inſtance, Petition, Promoti- 
xr or Inſtization, of the ſaid Party appellate, or other- 
:Wrays, he will loſe his cauſe of Appeal. Likewiſe if it be 
Wppealed from too great and exceſſive a Taxation of Char- 
Wes if this Exceſs doth not appear by the proceedings 
Themſelves, being tranſmicted, as often falls our, eſpecial 
y when the exceſſive Charges, ( as well for Solliciting 
e Cauſe, as for diſpatch of th? Commiſſion in remote 
narts, for Examination of the Wirneiles ) are asked, the 
party appealing is obliged to prove by Witneſſes, that theſe 
harges are exceſſive ; In all theſe Caſes, the Party appel- 
te, if be obtains Sentence for himſelf in a Cauſe of grie- 
ls, aFeance, he (hall obtain, as well his ordinary Charges, made 
Yo proſecuting this appeal, as alſo the other Charges, made 
Yn proving the aforeſaid grievances, by Witneſſes upon the 
like reaſon alſo, if the Parcy appealing, do (by new 
roofs, known to the Party appellate ) obraia in this ap- 
cal, from a definitive Sentence, and is caſt in a Cauſe of 
Wrievance, he (hall obtain his Charges of appeal. Bur it 
; otherways, if the other Party was ignorant of thoſe 
roofs; for ia that Caſe for his Malice in not producing 
ole Witneſſes in the Firſt Inſtance, + he is to be Condems® + He expenſe 
(in Charges, yet the Party appellate ſhall obtain ſome er eas nu- 
Fharges, to wit, thoſe which he expended, by reaſon of 77"? Moſfine 
exnence which was given on his part, ( viz.) for the CRY 
of the Sentence,and the Execution thereof, and the Fees cie. De quibus 
þ& tne Atlvocates and Proctors, for giving informations, vide Lanf. ex- 
Wddiſpatching ACts in and about the ſaid Sentence, which P*"/- 4 numero 
"pe Party appellate obtained, -This Mr. Clark faith he has anal we 
owmn adjudged, in the appellant, and the appellate throngh , ; 
jgleFul repute ; for he who produced not his Witneſles in the 
pull Inſtance, is of ill repute, and not to he excuſed from 
ce; and he who knew that his Adverſary had Wirtneſ- 
$5 prove his intention, and yet obtained Sentence, is not 
jeÞ be excuſed of Malice, &c. when a Sentence is nulled, &c. 


' 

Per etraited. See Alciat *, * Vi ſuvra 
Mm K - ad fem "Hd, 
35 [0 tit. de ſent. (5 Weſemb, ubi 5. n. 2. 
[apr 


SECT. 


WO 


The Praftice of the 


SECT. 4 


The putting the Sentence in EXECUTION 
the claiming the thing adjudged, 


1. How Res Judicata, or the thing adjudged doth differ 
« Sentence, and when it is ſaid ſo tobe, 

2. After how long time ( from the pronouncing the Semeni 
it ought to be demanded to Execution. 

3. The Form of the Prottors exhibiting his Proxy after ji 
teen days are elapſed, from the time of pronouncing the 
Sentence, and his Petition to have the ſame put in 
tion, and to bave a Citation Decyeed in order thereto, 

4. How put in Execution upon the return of thu Citath 
and how the Charges are Texed, (if the Party pretens 
an Appeal is abſent) and how a monition 3s grant} 
tem. 

5» How put in Execution, if the ſaid Party is preſent. Atti 
faileth to prove that he hath appealed. | 

6. The Manner of making manifeſt, and apparent, thei 
adjudged, when the Sentence is demanded to Exec 

| And how the Party ( adjudged to pay the Matter tag. 
rained in the Sentence) muſt be proceeded againſ ; 


refuſeth. 


| © Hy Fudicata, or the thing adjudged, is ſaid to betu, 
_ which is determined by the Sentence ; the Sented 
adjudgeth, and puts an end to the matcer , but the 
judicata, or the thing adjudged, is the effect of ir, andp 
ſefleth that determination ; for a Sentence may beapt® 
led from, and retains its name, ſolong as the time 151% 
which is allowed for Appeals; but that time being 1p 
it receives the name of res judicate, or a matter uy 
judged , and cannot be appealed from. Now the 
tence may have its effects upon the thing adjudged "Wit 
ways, as. 1. If it be not appealed from it, withina 
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i|time. 2. If che Appeal be not brought intoCourt, 3. If 

benot + proſecuted therefore the Sen- & pj,,,J. j;, Lideas apud manual. 
ce is then ſaid to paſs , or have its Zur, de verb. fo tobe. man 
fedts upon the thing adjudged >, when bum ſententia Se#.3. Weſem'. parat. 


he time of provocation or appealing #- deve judicat.n. 3. Modeſtimus ff. 
P P 5 L. 1.derejud.Chriſtph.Brecht.in proc. 


rom it is elapſed, ſo that the Right of ;* : : 
The Sentence cannot be any more c00- tbo die. Ae 3" 

perted. exceps Sea. dere jud. Item fi.n. 1. 

2, The time which the Law limits for 

tting this Sentence in Execution, is at this day fifteen days 
2m the time of pronouncing the ſame ; tho? formerly four 
onths were allowed : By the Law of che Twelve Tables 
er fWicty days was allowed ; as Gell:z4 obſerves in liis twentieth 
he ſaWook at the firſt Chapter *. * Quando ſon- 
3. If the Party who ( at the time of giving Sentence ) "+ 4icatur 
0, Yid pretend, and proteſt to Appeal, takes no care to in- HOES 
bit the Judge from whom he pretends to Appeal, within Weſemb. wh f 
tetime Aſſigned for the proſecution, and the certifying the n. 9. Gail. 1. 
ſecution thereof ; or if in caſe it be not appealed at all 274.06}. 139. 
dicially, or in Court : If fitteen days are elapſed from 7.9% a0w- 

Fe time of pronouncing the Sentence, the Party who ob- i ws Y partes 
ted the Sentence, muſt goto the Judge, who pronoun- CR at oh. 
the ſame, and muſt again Exhibit before him, his Proxy 135. n. 10. Cu- 
x M. and make his Party for the ſame, and defire that jacius inff-/. r. 
, (thatis the Party againit whom the Sentence is given ) {; 39; 17-3-& 

; if Way be called by a Cication, againſt ſuch a day, to ſhew ———_ 
uſe why the Sentence, already given againſt him may gerejud. 
it be put in Execution. and the Char- 

$65 Taxed * which Petition the Judge * Nunquizin tax. expenſ, debet citari 
uy Crees, appointing the Party ( who pre- adver ſarius Lanf. de expenſ. n. 8. & 

Wd 2n Appeal, ) a day for his A ppear- an - cttand. in execut ione. ibid, de 

4 rl According to the diſtance of his ha- INI NGED 


1 


an Xx = , - 
n Vir 4. Upon the day ſo appointed + for + Quomndo autem facienda ſit executio 
Parties A ppearance, the Pro= #b Ulpiam pulcherrims oftenditur f. 


e 1 | . % . = þ 
Gy | , "ER in lege aDivo.pio.1 5.de rejud.Schurff. 
al who obtained the Citation , muſt pew 4 

, - : + I9. cent. I. Alcjat. de (enten« 
'e $ lbit the fame, with a Certificate exec. Sell. qualiter (5 os Pon. 


4 maſſed upon it; and muſt accuſe the 
2 Lo macy of O. who was cited to ſhew cauſe, why the 
Kce already pronounced againſt him z may nor be 
put 


! 
] 
| 
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put in_ Fxecution ; and why the Charges of Suite, x 


pended on his part, in this Cauſe, might not be Tan 
Wherefore the ſaid Party not appearing , nor alledgi 


4 


AR 


any Reaſon, why the ſaid Sentence may not be put i: 
Execution, he muſt delire that he may be reputed congfſai 


mactous, and in Penalty of ſuch his Contempt, that t 
ſaid Sentence, ſo already pronounced , may be put i 


Execution, and the ſaid Charges Taxed 3 then the Julid. 


( the ſaid Party ſo pretending an appeal, being calledth 
times, and not appcaring ) doth pronounce him contun 
cious, and in Penalty of ſuch his Contempt, doth comni 
the Sentence to Execution ; and then the Party obtaini 
the ſame doth give the Judge a Schedule of Charges 
the whole Suite, and in penalty of the aforeſaid Party, 
Cited, called and reputed as contumacious, and not appt 
ing, he mult deſire the ſaid Charges to be Taxed, | 
+ An Ao po. then the Judge doth Pronounce and Decree, as is reque 
fit petereex- ed, and at the bottom or end of the Schedule given hi 
penſ® refici; of- to Tax,he muſt write We,TaxN.to pay # ſach a ſum, and 


ns] he muſt put his Hand to it. Then the Party himſelf, 


expen. n.21, 75 Proctor, muſt Swear to this Taxation, ( viz.) thatt 


bt ab eo tra a- have exp2nded, or are like to expend neceſſarily, * theſ 
Fur que ſint Taxed; and though it is commonly uſed, that the P 
6, feingd- who deſires this Taxation of Charges, do Swear tht 
4% hath expended, and is lik d the ſame, yet 
bet condemng. NAEn expended, and is like to expend the ſame, y 
ri. n.18, Ye, Whether the Party, ought only to: Swear as to tt 
* Inexpenſar, things which are expended, and not thoſe Charges i 
- - cunqua y likely to expend further ta the Matter. Then a molt 
rere per ordj, IS requeſted, to_admoniſh the. adverſe Party to pay 
nem. Lanf. us C'arges,and the Thing or principal Lot, or Matter adjud 
ſup. n. 7. tin by the Sentence againſt ſuch a day, or elſe that heap! 
z. 13. Se. at- Perſonally before the Judge, upon ſome Court day, fo 
x 52! himſelf Excommunicate for his Contempt, in not pa 
 ==farwoks the principal Lot or Matter adjudged, and the Cl 
r- expenſus fa- aforeſaid, Which Petition the Judge granteth, appolll 
&s, nm autem 2 day for the payment, or compoſition of the matter! 
faciends, Al- ſaid ; but obſerve that this monition, to pay the princ 


clat.in prax.Jd : p ; 
expenſes. fo of Lot or Matter adjudged, is to be requeſted in a Cauſe 


com th 
100 of 
bo of 
Ppealin 


{1 iT; 
0 [ 


and pre 


Id thy 
tion 


Se&. quands (5 appcal, when the Judge of that appeal hath pronoungait lahi 


qualiter, for his own Juriſdiction, and hath proceeded in the Þ 


the] 
eth 
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al Cauſe ; for if otherways, his Sentence were a confirma- 

Jonlion of the firſt Sentence, and that the Cauſe is remitred 
+ Whack to the Judge, from whom it is appealed; then the 
aid Judge, who determined the appeal, is not Judge as 
>the Principal Lot, or Matter Sued for, and therefore can- 

ot grant a Monition, to pay more than the Charges afore- 

aid. Likewiſe obſcrve that upon ſome good motives, the 

Madge may appoint ſeveral days for the payment, as well of 
ie thing adjudged, as of the Charges. 

@ 5. if the Party , againſt whom the Sentence was pro- 
jounced, and who pretends an appeal, do not appeal at 
ie time of pronouncing the Sentence aforeſaid, but doth 
zppeal in writing before a Notary and Witneſſes out of 
urt, and being called as aforeſaid, (to ſhew cauſe why 

\Wcntence ought not to be put in Execution ) doth appear, 

Mither by his PrcRor or Perſonally; the Party who obtain- 

1d the Sentence, mult ſay that he doth in the preſence of 
te ſaid Party, © c. deſire that the Sentence already pro- 
jounced, may be put in Execution, and that the Charges 
may be Taxed. Then the Party appealing, if he intends 

Fo proſecute his Appeal, muſt ſay that (under the prote- 
ation of not conſenting, &c. as afterwards in appcals) he 
doth Exhibit his Proxy for 1V. and make his part for the 
ame, And muſt alledge, that under thoſe previous pro- 
eſtations, the Sentence already pronounced , ovght not 
dbeput in Execution, in as much as it hath been and is, 
0n the part of his Client, ) Appealed ( in due time and 

») from the ſaid Sentence z and that as yet, the prj- 
un fatale, doth depend, that is, a year is not elapſed, 
com the time of pronouncing the ſame, or rather from the 
ine of interpoſing the Appeal : And then, if the Party 
bo obtained this Sentence doth believe that the Party 

Wpraling did interpole his Appeal in due time, before a 

tary and Witneſſes, he may deſire the Judge rc appoinr 

er aſd prefix a time, to proſecute and certifie this Appeal : 
rincqQ$20d then that time, or times ſo appointed for pro- 

CauſeF**ation being elapſed, if in the mean time, the Judge is 
onoun£t Inhibited, the Party who obtained the Sentence, may 
e prieÞninthe preſence of the Proctor, who pretends this Appeal, ) 
ethat the Sentence may be put in Execution, without 

any 
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any other or further Citation or Monition, to that wil 
poſe; becauſe the ſaid Proctor pretending an Appeal, ih 
exhibited his Proxy, for his Client, ſince the Sentences 
pronounced, and hath alledged an Appeal : Then the 
ought to commic this Sentence to Execution. But itis 
to be noted, that if the Party pretending an Appeal, 
ſo appealed, in due time and place, and hath obtz 
an Inhibition (for he who obraineth an Inhibition, is fa 
proſecute the Cauſe ) from the Judge, to whom he wfſhneti 
pealeth, within che Term appointed for the proſecutinGealed 
it; though he doth not fatisfie the Judge ( from It 
he appeals ) of the proſecution thereof, neither upon har it 
day Aſſigned for that purpoſe, nor upon the day Mtors i 
ſigned to certifie touching the ſame , nor before: Miſheſe a; 
though ( as above) the days of proſecution and certffſf the| 
ing, are elapſed ; and though the ſaid Judge from why of t 
ic is appealed, do ( in the preſence of the Proctor of iffaterpo 
Party appealing, who alledgeth no Cauſe, or in Pena 6, N 
of the Contempr of the principal Party, who was CitelMich a 
ſhew Cauſe, why the ſaid Sentence ought not to be Woods, 
in Execution ) commit this Sentence co Execution; Wihe, anc 
notwithſtanding this Execution, the Party appealing ſave obt 
proſecute his Appeal, and if it be juſt, he ſhall obtainhel him 
notwithſtanding that the ſaid Sentence were committed have no! 
Execution : Yer the ſaid Proctor (or the Party himſelf, if Win a C: 
Premiſſes were done in his preſence,) ought co diſſent frlſſithes d 
all things, being ſo done by the Judge, and ought to pul them, 
teſt as to the Nullity of them ; Mr. Clarke ſays, thattliffr year! 
Queſtion, ( viz. whether or no, this commitring theSaio me, | 
tence to Execution, hinder the Party appealing, thowWobe pro 
ſix and twenty years are elapſed, before he proſecute Wkad are y 
Appeal ) was very much controverted amongſt the Leaitn them, 
ed Advocates, but it was adjudged for the Party appioreſaid 
ing. Burtif the Proctor who obtains the Sentence, doWftecutio 
lieve, that the Proctor againſt whem it is pronounced, iilifghe to 
not appealed within fifteen days, after the ſame ws Fthe Se; 
propounded, he may deſire the Judge co Aſſign a time, muft defi 
inſt the next Court day, to prove that it is ſo appealtigand may 
ecauſe this Allegation may be proved, by the ſole Wings adj 
hibition of the publick Inftryment, made upon the Reatgite (yid | 
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xv of this Appeal before a Notary Publick. And if within 
Sc Term ſo aſſigned to prove this appeal, the Party do in- 
xm the Judge, that it is appealed, the Judge may ( at his 
eſt) Aſſign the ſaid Party appealing, one or more Terms 
> Proſecute, and Certifie as above, which if he do nor 
we, then the Sentence is committed to Execution» Bug 
re obſerve, that ſometimes it is appealed by the Proctor 
4 the firſt inſtance, in remote parts, or elſe it happens that 
\metines the Notary Publick in whoſe preſence ic was ap- 
ion ealed, doth dwell far off ; therefore in theſe Caſes, a com- 
it Term is to be given to the Party appealing, to prove- 
on What it was appealed in a due time and place: For the Pro- 
25 tors in the ſecond inſtance of Appeal, have not always 
: Mifſheſe appeals in readineſs, but they remain in the Cuſtody 
tiff the Proctors of the firſt Inſtance, or rather in the Cuſto- 
yof the Notaries, before whom the Appeal was Read and 
of aterpoſed. 
al 6. Now if in a Cauſe of Legacy, I have proved that 
itelWuch a Legacy is due 5» ſpecie, ( viz.) ſuch Houſhold 
be Woods, golden Veſſels,golden Chain, or or the like were lefc 
1; We, and the Executor hath with-held the ſame; and that I 
18 ave obtained Sentence againſt the ſaid Execntor, tocom- 
ainel him to pay the ſame, or the true value thereof, bur 
ted Fave not proved what the value of ſuch Legacy was. Or 
iff in a Cauſe of Tithes, I have proved that there were ſuch 
t frffſithes due to me, but have made default in proving the value 
0 piiſhf them. Likewiſe in Cauſes where I ſue for Procurations 
at tir yearly Penſions, if I have proved that they were dne 
heSao me, but have omitted to prove their valve, Sentence is 
jou be pronounced on my behalf, that the Premiſſes are due, 
ute Wind are with-he1d, and the Defendant is to be condemned 
ary them, and in Charges. And the Plaintiff ( in every the 
ppei@foreſaid caſe, before he requeſt the Sentence to be put in 
doWftecution, as to the principal Lot or Thing adjudged ) 
|, befeught to call the Defendant, to ſee the matters adjudged 
was Wn the Sentence, made manifeſt and apparent ; and alſo he 
me, mutt deſire that Witneſſes may be produced thereupon, 
zalevgand may be Sworn and Examined as to the value of the 
le Enlings adjudged. And if the Plaintiff prove the cleatneſs of 
Rea laid Matters, or that they are apparent, what _ 
| e 


The Prattice of the PART. nr 


he claimeth by that Sentence, then in the preſenceof 
Defendant or his ProCtor, he muſt deſire that the Sente 
may be put in Execution, and the Defendaar is to be 
pelled to Pay the value of the Thing,, or matter adjudy 
by the aforeſaid Sentence, as in other ordinary Cayk 
but if the Premiſſes, ( as to the aforeſaid making app; 
the things adjudged, ) were done in Penalty of the ( 
tempt of the Defendant, then before any Executionte 
the ſaid Sentence, as to the clearneſs of the matter, t 
Defendant ought again ( at leaſt it is moſt ſafe) toi 
Cited to ſhew Cauſe, why the Sentence already pronou 
ced, as tothe apparent value of the things adjudged, ous 
not to be pur in Execution, and the ſaid Party admoyil 
to pay the Sum or Value thus made apparent. The real 
of this is, becauſe the Defendant may appeal from 
Liquidation , or manner of making the Matter adjudg 
apparent, if the Judge exceed due Mezſure, or Moderai 
on. Andobſerve, that in that caſe, of making the mai 
adjudged apparent, if the Defendant do appear, he m 
except againſt the Witneſſes, produced toprove the ſameat 
may uſe any defence, which he might of right have uſ Wh 
if the ſaid Liquidation or Proof of the value had bf 
made before the Cauſe was concluded. But this limitati 1) Cas 
is yet furcher to be made herein, that if the Plaintiff hasd on 
ready alledged the value of the Premilles in his Libel, at 
hath produced Witneſles thereupon, and got their Depe 
tions publiſhed ; then this Publication doth fo prohibitan 
obſtruct the ſaid Party, rhat he cannot produce new \W 
neſſes upon this Matter or Value. To conclude, if t 
Party againſt whom the Sentence is given, doth not p' 
the thing adjudged, (if it be in his Cuſtody ) and acco! 
ing to the tenor of the Moaition to that effe, abo 
mentioned, then the ſaid Party is to be Excommunic 
ſignified and Impriſoned as above, in the Second Part of ti 
Book, touching Excomm:rnications. Thus we have 80 
through the whole proceedings in plenary Cauſes, from 
firſt Foundation to the Exic, or final Determination a alſoir 
Authority, the Eccleſiaſtical @ourts can pretend to have i ways: 
the ſame. Peng 
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THE 


PRACTICE 


OF THE 


ccleſiaſtical Courts. 


THE FOURTH PART 


Br Whole Order and Manner of proceeding in Summa 
i 1) Cauſes from the firſt Inftituting until the Determi- 
Ml ation thereof. 


Depc 

bit ant CHAP. I 
w Wi 

fo zECT. L 


. What this proceeding is, and when ſaid to be ſuch. 
icar}> The order of Obtaining, E xecuting, Certifying and bring- 
$. "7 in Citations intheſe Cauſes, 


N the beginning of the Second Part of this Book as 
aſoin theFirſt Part, you heard that there were two 
mays of proceeding in Caules in theſe Courts; the one 
fenary, the other Summary z according to which 

* of proceedings, the Cauſes were alſo divided into 
Tn! M Plenary 
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Plenary and Summary, the former of which has beeng 
now ſpoke of, and fully defined. Now this Summary 
ceeding, is ſaid to be that in which no reaſon of order 
kept, but rather all order is deſerted, the truth of thef 
+6ail.pra.oh, being only inſpected : + Or it 1s proceeded de plans, lf 
. lib. 1. 0.7.n. ftirepitu, & figura judicii : Towit, according to the fo 
" 5s. Myrſ. Inſt.the Letters. And this Summary proceeding is dividedi 
| On Extraordinarium, Momentaneum, Summatiſſimum, | 
erant,n.4.Lan, eſe are, and what priviledges this Summary Proceedin 
c. quoniam, n. acquires to it ſelf, the aforeſaid Authors have declared; 4 
12. @ in c. pecially Lanfrance, and Alctat#, who are very copiog 
Jepe, per totum herejn, in the places afore quoted. 


c. Altar. praz 2. It is needleſs to repeat again the order of Obtziniyf 
copnitione, Se, Executing, Certifying, and bringing Citations into Cou 


gualiter fiat, 1eeing that is already done, in the Second Part of 
fol. 37. Bartol. Book, and ſeeing the ſame order as tothat, is alike «bla 


in extravagan pl in 
ad reprimend. ved in all Cauſes. 

verb. ſumma» 

rie, OF verb. de es 


Plano. 


2. 


The Manner of giving in the Libel in this Procte 
ing, getting the Perſonal Anſwer, Produci 
CO Examining and Publiſhing the W 
nelles. 


1, How the Libel is offered and admitted in this proceeiin 
and how diſſented from by the Adverſe Party, 

2, How the Perſonal Anſwer, and the Witneſſes are rt 
ſted, and taken, &c. and publiſhed ; and how except 
alſo may then be given as before. 

3- The manner of getting the firſt Aſſignation to hear 
tence in theſe Cauſes. 


FS E Plaintiff ( that is, his Proftor.) muſt give I 
Libel, and deſire that it may be proceeded Sum: 
ly, & deplano; which Petition, the Judge Decrees*| 

Defendant Replies, that he diſſents from the Prem 
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1-4 this diſſentiog is ſufficient in theſe Cauſes without con- 
efling Suite + and denying the Libel, &c. as in the Plenary Þ Lanf. ubi ſus 
uſes: Then the Plaintiff deſires, that the ſaid Libel may 74 < ſpe, 
| ted in full force of the Poſitions and Articles ; which © 3* 
he Jadge may ſo repzar, with a Salvo Fure impertinentium, 
# non admittendorum. T hen the Plaintiff deſires that the 
rotor of the Defendant, may anſwer to the ſaid Libel ; 
"Sho anſwers no otherways than that he doth nar believe the 
"Dolitions to be trae. 
T 2. Then a Cication is requeſted for the principal Party, 
"> appear before either the Judge or Commiſſioners, and 
. Wie faid Citation is to be brought into Court, the Anſwer 
"Mo be taken, and all things to be done, like as is ſhewen 
"YH: the Fourth Chapter of the foregoing Part. The Wit- 
ſes are alſo to be Cited, Produced, Sworn, Exami- 
"Fd, Publiſhed and Excepted agaiaſt, in all things, if 
ccaſion be, as is at large Specified, in the Chapter fore- 
3, Now the Proofs being publiſhed, the ProQor of the 
Lintiff, or he who hopes for Victory in the Cauſe, deſires 
he Judge to Aſſign a time to hear Sentence, if the matters 
ceeopounded, or to be prgpounded, obſtrutt not. And this 
Incin@1ed the firſt Aſſignation to hear Sentence, and enjoys 
W like priviledges in theſe Cauſes, as the Term Aſſigned to 
& *"Fopound all Acts, in Plenary Cauſes. 


aceedin 


ye red 


xcept 


JEAT 


re Int 
umm 
es: 

remi 
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CuAP. it 


Of SENTENCE 7» theſe Summary Cauſes, « 


the matters preparatory thereto. 


SECT: 1. 


1. Witneſſes may be ——y on the day which wa Aſn 4 
for Sentence, as above. 

2, How and whenit is ſaid to be concluded in theſe Canſe, 

3. Informations and Sentence muſt be given as in the ! 
nary Cauſes, 

4. How the Sentence muſt be drawn, and pronounced int, 
nary Cauſes, as well as in theſe Summary Cauſes, if 1 
Defendant 1s Dead after the Suit is Conteſted. 

5. The Sentence to requeſted and put in Execution in ( 
manner as before. 

6. The Prottors Petition againſt the Executar or Adminih 
tors of the Deceaſed, in order to call them to ſhew C 
why the Sentence pronounced 1 theſe Cauſes, may mi 
put in Execution. 


Pon this Firſt Aſſignation . to hear Sentence, (ift 
things propounded obſtruCt not) in theſe Summa 
Caufes, the Plaintiff or the Defendant, if they have 
neceſſary Witnefſcs, preſent in Court, and do Swear t 
they are neceſſary on their behalfs, the Judge may Adt 
Swear, and Examine them, and they may be objedted 
gainſt or rejected in the very ſame manner as when the 
nefſes are produced, on the day Aſſigned to propound 
Atts, &c. in Plenary Cauſcs, to which we refer you, i 
ving ſpoken before, | 5- Ne 
2. Onthis day thus Aſſigned for Sentence, he at wi like | 
Petition it was ſo Aſſigned, muſt deſire again that it mſauſt | 
be Aſſigned, ad anudiendum Syntentiam ſumpliciter, or thitt C: 
torn 
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Sext Court day, may be again Aſſigned to hear Sentence ab- 
"Wolucely. And the Adverſe Party may eicher diſſent or keep 
Went at the premiſſes. And if neither Party ( before this 
Fecond Aſſignation to hear Sentence is made) do give in any 
utter, Allegation or Exceptions againſt the Witneſſes ; 
"Shen this ſecond Aſſignation, induceth a concluſion in the 
zuſe. And note as above that jf on the ſaid day, ſo aſlign- 
| tohear Sentence, nothing is done, then it is ſaid to be 
oncluded in the Cauſe spſo fatto. 


3- This being done, Informations are to be had and made 

(En the Cauſe, like as is ſpoke 10 the proceedings in Plenary 
uſes, and Sentence is to be given in the ſame manner, as 
3 there dircCted, 


4. There is this one thing very material to be confider- 

d, which is common to all Cauſes, both Plenary and Sum- 
"ary (and which I omitted in the foregoing part ) Scz/. 
 Mf the Adverſe Party, againſt whom Sentence is to be pro- 
3 i "Wounced, be Dead after the Suite is Conteſted, and before 
he Sentence is ſo pronounced , you ovght to take care, 


mmySon you condemn the Perſon Deceaſed, ( though perhaps 
w Che Sentence is made in preſence of his Proctor ) in any 
ay 1iSfing; becauſe in that caſe, the Sentence would be Null 
id Void, but let the Sentence be drawn after this man- 
z; We Decree the Party of the ſaid AV. to be condemn- 
, (if if in ſuch a Legacy or in Charges, and to he admoniſhed 
umm pay, &'c. and in this caſe, after the Term which is 
nave ned by the Law, for an Appeal, is elapſed, ( which 
rear tay the Law is to be done within ten + days, by the Law, + 39nſ. Inf. 
y Ade nithin fifteen days, ( by the Statute ) from the time of de excep. Se. 
jected F{'anouncing the Seatence ) the Executors or Adminifira- —_ te 
rhe Wipsof the Deceaſe.!, are to be called to ſee the Sentence _ _ 
pound Y in Execution. 129. per tot. 
you, þ | Mn.obſ. Cam, 
| 5- Now the Sentence is to be requeſted to Execution #'- 2-1% 2. & 
at wha like manner as in Plenary Cauſes, a Citation being had HO 
. 8 . . bw 2{em:0.408 aÞs 
c it 0anſt the Party, againſt whom Sentence was laid, tO 7 x ,0/4.n.9. 
xc thatgen Cauſe why jt may not be pus in Execution ; upon the parat. f. Lir.E. 
urn whereof it may be put in Execution as before. 
M 3 6. But 


Pe ——_—_—_ 
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6. But if in caſe the Party is Dead, as was even 
ſaid, then the Protor who obtained the Sentence, muft 
* PhilippuDe- ledge that after the Sute was Conteſted, * or perch 
dr T. f. de whileſt che Cauſe of Appeal was depending, A. ( thati 
Ree. Jur. Se. rhe Party 3 ainſt whom the Sentence was given) Dk 
m heredes, ſi . y 28A X 
lis cum defun- having made his Will, and appointed ſuch and ſuch Exe 
&o ſit contefta- tors who have proved the ſaid Will, Legally or that 
Fa, tranſit pro- ſaid Deceaſed Died Inteſtate, and that Letters of Adi 
reſs, ad hered. 1jſtration of his Goods, are committed to, and takenh 
M1. wherefore he muſt requeſt that the ſaid 24. may 
called againſt ſuch a day, to ſhew Cauſe, why Senteng 
already Read, and Pronounced in ſuch a Cauſe betni 
ſuch and ſuch Perſons, may not be put in Execution, a 
the Charges taxed. Upon the return of which Citatic 
the Senrence Is to be put in Execution, and all things: 
to be ated and done, in and about the ſame, ( like: 
was-ſhewn in the foregoing part, in the laſt Paragrapb 
2S though the Party had not beea Dead. We might her 
proceec to .ſhew the order and manner of Relations, Cat 
ſulrations, and Remiſſions, what they are, and when at 
how done; but I muſt acknowledge this to be negots 
nimis arduum, and muſt therefore refer you to my A 
+ Alciat. prax, ©ROTS, + and ſubmit the matter to the Learned, to rect 
de remiſſn. <7 1tS [lluſtration. Except where Mr. Clarke maketh menti 
relation. T. de of either of theſe, in this his Praiſe. 1 ſhall advent 
| go W: to make the matter ſo intelligible, as that the meaneſt 
de appellation, Pacity may in ſome meaſure apprehend them: Jin 
Q& relation. n. having ſewn the whole Proceedings, which are comm 
22. Facob. to all Cauſes, hoth Summary and Plenary in general; 
_ _ now intend to proceed in my propoſed Method, and iv 
| "oy R—_ how ſome Cauſes require and enjoy ſome Priviledges | 
25; n. 43. (v the Pre ceedings,, which are only proper to themſelw 
ſeg. Gail. 1.96. and not to others. Such as are Appeals, Matrimoi 
IT. n.ult. ob. Cauſes, Defamations, and Tithes, &c. and this with 
wb. ” any much method as is poſſible, or can well he imagined, i 
| cally *.. Ving ſuch a Labyrinth to wander in, and ſuch a Chaos 
miſſriales, model, as all Pcople will (I hope ) own Mr. Clarke'sPt 
See. penult.Cy Ctiſe to be. 
we. And here alſo I might have obſerved ( before w* et 
upon the Treatiſe of Appeals) that there are you Sel 


ogr 
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es which are void ipſo jure, and th 

| : 1pjo Jire, erefore not % 
; —_— _— 4 __ ſo —u—_ _ - 
by. th? city and Experience 
» - or bs to my Authors, f and to the ea + Weſemb. pa- 
Woe whole Reading and Experience can beeter inform ;9ue rovon 
z) do I ſubmit. m (like as in this, ſo in all ſve ayellrime 

reſcindantur. 


ven 


Sentenc 
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OF THE 


RkeGaftica Court] 


THE FIFTHPART 


Of Appeals. 
CHAP.:L 


The manner of Proceeding in theſe Eauſes in mY | 


- Y\ 

SECT. 1. rn 

le [0 

i. hat an Appeal is, and what are its formalities, © 


2. How many ſorts of Appeals there are. r Jud 
3. Inwhat caſe it is permitted to Appeal from, and t, #Ftanc 
and the = Fudge. Wnt ir 
4. It is Lawful to Appeal, from 1he Dean of Shoram («Face 
other Deans, and particular Commiſſaries, which belle $ 
to the Arch-biſhop of Canterbury) ro the Official of Fe 5ole 
Arches, or to the Auditor of the Court of Audience. 7 the 


5 
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5. The Manner aud Order of receiving and proceeding yn 
Cauſes of Appeal, made to the Courts of the Lord Arch. 
biſhop of Canterbury , and their granting Inhibitions 
thereupon. Alſo what theſe Inhibitions ought to contain, 

N and how certified and proceeded upon. 

6, The Manner and Order of receiving and proſecuting Ap- 
peals made ro the King*s Majeſty, which are Tried and 
Determined by Delegates, and their granting Letters of 
Jahibition, &c. thereupon. 


Haye great need to crave the Reader*s Pardon for 
this Undertaking, knowing that in this Treatiſe of 
Appeals eſpecially, I ſhall become lyable to Blame 
for not reducing all Mr. Clarke's Titles, into their 
roper Order and Claſſes as Mr. Clarke intended them. 
T Þt! beſeech you, good Reader, who ever you are, do 
* Mebut this right as compare his Chaos with this, and then 
:l me how little reaſon you have for a Querele; nayl 
lope you will rather excuſe what is amiſs, or at leaſt re- 
late it : Either of which I ſhall own as a kindneſs. The 
ethod I have propoſed in this Treatiſe of Appeals, 1s to 
peak firſt of the Order of Proceedings, and the Practiſe 
hich is common to all Appeals in general, and next, that 
Inder and PraRiſe, which is common to thoſe Appeals, 
lich are made from Sentences and Grievances, ſeverally 
nd reſpeCtively. 


1, Now an Appeal þ is no more in Law, than the asking + 1-/mb. fr, 
requeſting help, and aſſiſtance from a Superior, agalult d- appel.g re- 
le Injury done by an inferior Magiſtrate : Or an Appeal las ts 2, 3, 

s, Þ* certain Provocation, gradually made, from an inferi- 

t Judge, to a Superior, that he may de novo, take Cog- 

ance of the Cauſe already tryed, and ( as the Appel- 

ar intimates) unjuſty determined, and that he may 

am («Face the Sentence, already pronounced, into a more equi- 

þ belive State 5 now theſe Appeals have certain Formalitics, 

/ of iF'Solemnities to be obſerved : The Obſervation of which, 

ce, F'the chief Cauſe, of the Appeals ſubſiſting in their pro- 

Fj per 
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perform. To the formal part of an Appeal, is requeh 
Firſt that it be done gradarim, or gradually z that is, tot 
F Gail. 1:5, r. next and immediate + Superior Judge, no mediateor the 
%- 119. ". 2. Tydge, being betwixt the Judge from whom, and to mia 
It is Appealed. Secondly, that there be a Solemn mance 
of Appealing, which is two fold; the one which is mak 
viva voce, with the living voice; the other which is mak 
in writing. Thirdly, that there be thoſe things whichar 
more commonly called Solemnities: And thoſe are, te 
Oath, that it is not frivolouſly Appealed; and alſothy 
(according to the Cuſtoms, Statutes, or Priviledges of fone 
places) a Bond or Caution be given, to Proſecute the Ay 
; peal, and topay the thing adjudged, &c. Fourthly, toth 
form of Appeal, doth alſo belong the Fatale Appellationi 
which is a certain ſpace of time, appointed for the Appel 
fo called 4 fato, that is, Death, for during that time, 
appointed, the Appeal is ſaid tolive ; which being expired 
It 1s ſuppoſed as Dead; by reaſon of which Death or Ep" 
piration, the Appeal is extinguiſhed, like as the natu 
Life is extinguiſhed by the natural Dedth. And this F« 
Is either ſuch as is appointed for interpoſing the Appe 
( which is Ten days by the Law, within which time, tl 
Appellant ought to Appeal, either before the Judge, 
whom he is grieved, or before a Notary ) or ſuch as 87 
® Mynſ. cent. 1. appointed for the Proſecuting, * of the Appeal; in whic 


. . t. . : = 
24 Gail.1. ru = Appeal ſo interpoſed, ought to be Proſecuted 
#>. 141.Rubric, FE ENG, 


lib. 2.n.1.6. 'F 
-— 2, Now Appeals are of two ſorts, (Sci/.) either Judy 
10+. parat. f, al or Extrajudicial f. The firſt from the Sentence, the labpin 
de appel. n, 5. om the Acts and the Extrajudicial Decrees, 
Plenigs. vero 
wideas de bis 


vp. de verb. a 
fin. 5 Sehaft, The Judicial Appeal Definitive, 
s verb, js madeceither from or 


— #.5eff. the Sentence. 


Interlocutory. 
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( Deferring to pronounce Sen- 
tence. 
Rejecting ſome concluding mat- 
_ - dicial A ter, ſuch as are cauſed when the 
je Extrajudictal AP- } ©. ntence is pronounced. 
F p:al may be "Do An injuſt Excommunication up- 
poſed upon ſuch a falſe Certificate, of the Cita- 


'E Grieveances as any | ,; 
th tion. 
alot we may ſuffers by | 1ramoderate Taxing of Charges. 


wherein to do any Act, &c. 


Many other Grievances may be inflited, according to the 
Imſtance of the matters or things in Conteſt, and thence 
ired$47 ariſe Cauſes of Appeal ; to enumerate all which Grie- 
ances, is not within the bounds of any Man's Knowledge, 
foreſight, to particularize. 
3 If a Judge do conſtitute or ſubſtitute, ſome one to 
| upon all Cauſes in hisabſence ; or another to pro- 
din ſome particular Cauſe, or in ſome certain particular 
ſes; Or if a Judge doth grant his Authority to certain 
vcroy-men, to Examine Witneſſes in remote parts, as in 
fourth Chapter of the Third Part, &c. If any Grie- 
oace is inflicted, or offered, by this Subſtitute, particular 
mmiſſary, or Commiſſaries, ſo appointed as aforeſaid 
k Party grieved thereby, may Appeal from the ſaid Sub- 
Flute or Commiſſary, &c. to the ſame Judge, who ap- 
dinted that” Subſticute, or gave that Authority: And 
ice comes this general Concluſion, that it is Lawful to 
'peal from one who is delegated, to one who dclegates. 
+ Atthe beginning of this Book where we ſpoke of the 
Kern Judges, there areexpreſt the Reaſons why the Of- 
ul of the Arches, was anciently called the Dcan of the 
es, though in very deed he be no Dean but an Offici- 
: Jeeing therefore, not only the Dean of the Arches, 
allo the Dean of Shoram, and Croydon (though ſciinate 
un the Dioceſe of London ) and Nyn- 
ae immediately ſubjeR to the Arch-biſhop of Canter- 
Ti bury, 


Too ſhort a delay or time * * ZLanf. dein- 


L Denying Audience to any one f + eh ibid. n. 
66, 


5% 
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bury, and are almoſt exempt from the JuriſdiCtion of thel 
oceſan Biſhop, and may Appeal fram them, (as from 
ticular Judges, having JuriſdiQions limited and reſtrain 
to the Courts of Arches or Audience. For the Stat 
which is ſet forth,touching the form of interpoſing Appe 
makes no mention of theſe Appeals, therefore they arelW1i 
to the diſpoſition of the Common Law; likewiſe for the 
boveſaid Reaſon, it is Lawful to Appeal from the Comn 
faries, of the Arch-biſhop of Canterbury, within the Dll 
ceſs of Canterbury, unto the ſaid Courts of the Arches, 
Audience, 

5- Now if an Appeal be interpoſed, from Grievan 
or a definitive Sentence, pronounced, or inflicted by 
inferior Judge, in remote parts, an Inhibiton is firſt to 
requeſted from the Judge to whom it is Appealed, (i 
from the Court of the Arches, or the Audience ; (in whidiſ 
Inhibition, is uſually” writ or inſerted, a Citation fort 

+ Que ſit Inhi- Party who obtaineth the Sentence ) # or at whoſe Petiti 
bitio& quede- the Grievance was impoſed, ( which Party is called tl: 
- _ Party Appellate,) to anſwer in a Cauſe of Appeal; a 
=; y8 :z- by vertue of this Inhibition, the Judge from whom it 
11. Glmn.voc. Appealed, his Regiſter, and the Party Appellate, are 
Tnhibitio, Se, be Inhibited, that they proceed not further, to the Exec 
| —_—_ tion of the Sentence, pronounced againſt the Appelag 
mb. par4- v;hilſt this Appeal depends, nor do any thing to hispn{ 
judice: And this Inhibition is to be certified to the Judge 
ro whom it is Appealed, with a Certificate thereupdl 
That this is the making, mention what day the Judge and Party were lui 
order and man- ited, and on what day the Party Appellate, was Cited 
to anſwer in this Cauſe of Appeal. And if the ſaid Party A 
| zranting Inkj. Pellate, do not appear, he is to be proceeded againſt, yk 
bitims as Mr. Excommunicate in manner and form, as was ſpoke 11 
Clarke ſays, T Second Part of this Book, where it is treated of the orig 
_—_ oy _ Proceſs, - or Citations. 
dents, is th. 6+ All Appeals, from the moſt Reverend the Arch 
Courts of the ſhop of Canterbury, or from his Courts, and Judges, (9 
Land Arch-bi- from his Courts of the Arches, Audience, and Pcerogating 
Shop of Fork. areto be interpoſed to the King's Majeſty, and his Cl 
of Chancery; and the Proftor of the Party Appealings 


wont to draw the form of a Commiſſion, which he —y 


Felib. 49. t. 7. 
Ns 3. 
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Mimate to ſome Maſter in Chancery, (particularly deſigg- 
WF oc this purpoſe ) together with che Inſtrument of Ap- 


— —— 


nal, if ic be Appealed Extrajudicially, before a Notary 


lickz or otherways, with a true Copy of the AQ, 
le before the Judge, (from whom it is Appealed, ) Sub- 
Wed with the prop:r Hand Writing, of the Writer of 
Atts of the ſaid Judge, if it be Appealed at the Aﬀts 
Court, at the time of pronouncing the ſaid Sentence : 
M1 then this Maſter, doth teſtify, by a Subſcription under 
Hand, on what day this Commiſſion was Exhibited be- 
him; and afterward, the Proctor obtains the ſame 


evancapler the great Seal of England, which he muſt preſent to 


ſudges, who are Delegated by that Commiſſion, un- 
« this form: I N. on the bchalf of our Soveraign Lord 
King, do preſent to your Authority, theſe Letcers 
inmiſional ; and do defire that ye will vouchſafe to take 
on you the Execution of thcm, and Decree, that 
S Judge from whom it is Appealed, and the Party Ap- 
late, may be Inhibited, and that the ſaid Party Appel- 
e, may be Cited to appear upon ſuch a day, to anſwer 
Mach a Cauſe of Appeal. Then the faid Judges make 
ſmer thus : for the Honour we bear our Sovereign Lord 
King, we take upon us the Execution of theſe Letters 


lafnmiſſional, and do Decree, that it ſhall be proceeded 
hisprſÞon, according to the tenor of the ſame, and that the 


eſdoe from whom it is Appealed, the Adverſe Party and 

athers be Inhibited, and we Decree the ſaid Adverſe 

ianty, to be Cited to anſwer in a Cauſe of Appeal: And 

theſe Appeals to the King?s Majeſty, it is to be proceed- T 4'tendite 

Lin all thinzs like as in other Cauſes of Appeal, to the GIO » 

burts of the Arch-biſhop of Canterbury. And note that it june preſentste 

ſry neceſſary, that in every Commiſſion of appeal, ( and ſufficie Notaria 

ecially thoſe which are Exhibited before the Lord Chan» /c115ere Falis 

Flor) t the date, or day of the firſt Exhibition or Preſen- ronmgy. 
ion of this Commiſſion, be writ down, that ſo it may is he 

; to the Party Appellate, whether or no the Party finiuntur fic,nec 

pealing, do duly proſecute this his appeal within the ef neceſſe inſeri 

aligned him ( by the Judge from whom he #9 #emvr 4 

terarum.Lanfr. 


ling, Wpealeth ( for that purpoſe: Which if he do not ; wr. 
tie the appeal may be deſerted ; and this defertion, apr. n.s. 
. Wi 
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will appear, by inſpecting the King's Commiſſion; int 


proof whereof the Party Appellate, will be very much of #* 
lieved, ſeeing ſuch deſertion may appear ſo eaſily; Wot 
for the better underſtanding this Cauſe of deſertion, i 13. 7 
ſerve what is ſaid afrerward. n c 
£14; 

SECT. 23: 14. Ti 

thi, 


1. What are thoſe four times, which are to be conſuden 
Appeals, and how Appeals are interpoſed, and when, 
2. Why there is a neceſſity for the Proftor to Appeal, thay 
bis Office us expired, or determined, 
3. The Manner and Order of asking and requeſting Api 
or Diſmiſſions. And within what time, they ought il 
be acked and requeſted, alſo what theſe Apoſtles are, F"© 
4. What remedy if the Apoſtles are refuſed; and why 
muſt neceſſarily Appeal from ſuch refuſal, 
5.. The Manner of Aſſigning the Apoſtles ; and appoimi 
the Appellant ro Proſecute and Certifie, &c, 
6. The Manner of the Proftoy of the Party Appellate bis *nounc 
pearing before the Fudge to whom it is Appealed, t1 gkt0 tt 
his Decree, for the Party Appealing to Proſecuts, 9x9: 

7. When and im what caſes the Party Appealing (if be aſp the 4 

not get bis Appeal determined un the firſt year ) ought 
bave a part of the ſecond year allowed for that purpſiffÞ®* 
and how the Appellant ought to make a Proteſtatinf'*** 
what Impediments hindered bu getting the Appeal 
mined, &Cc. 

$3. Alſo what theſe Impediments are, which may be alled 
ro get the Fatale Legis, and the Fatale Hominis 
ropued. F 

9. In what part of the Proceedings the aforeſaid Impt 
ments ought to be alledged by the Appellant, in orde 
Let longer time ſor this bis Appeal. 

10. In what caſe a ſecond year ought to be allowed, the ſ 
ny Appealing, in which to get his Appeal det 
ned. 

11. In what caſe, the Prothor Appealing, may be comp 
to proſecute the Appeal, and give a Libel, withou 

Decree for the principal Party bimſelf to proſecute. 

| I 2, Hm 
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12. When and in what caſes it ought to be Decreed for the 
Party Appealing to ſhew Cauſe, why his Appeal may not 
not be declared as deſerted. 

13. The Manner of proceeding, when the Party Appealing 
js called ſo to ſhew Cauſe, why his Appeal may not be de- 
elared for deſerted. 

14. The Manner of proving that the Appeal is deſerted in 
this Caſe. 


N theſe matters of Appeal, there are four times to be 
, Mconſidered f the Firſt is the time of interpoſing the Ap- + Weſems. "Ray 
S&:; and that is ten days; Secondly thetime of deſiring the # 4* 4ppet.r. 
Mnoſtles, that is thirty days, which take place immediately quand" Aypet. 
©m the Sentence. Thirdly the time of Preſenting himſelf Lanf anOe- 
ore the Judge ( t6 whom it is Appealed ) with this Ap- 4 pe!. Mp 
al; Fourthly, the time of Proſecuting this Appeal, ſo tam n:447, jn 
terpoſed ; and that time is a year, ſometimes two years, 7/4. n. 4. 


. hich occurs from the time of the Appeal interpoſed , ***2*ccden. 


thin which time unleſs the Appeal be proſecuted, it is 
nounced as deſerted, and the Cauſe is to be remitted 
to the Judge, from whom it was Appealed * amongſt * 291ſ0f. Co 


Saxons ( ſaith Weſembecy) * in ſome Caſes, they inter- _ cent. 1. 


iſ the Appeal immediately, at the A of Court ; upon 41....; ..: 
pronouncing the Sentence, or the infliting the _ wig 
ce; which praCtice is rarely obſerved ; for we rather {ianuc in pra&. 
She the time limited by the Law for that purpoſe ; ©? 124.125. 
Merefore whether it be Appealed immediately at the A of Som, a 
rt or not, It is neceſſary, that afterwards ( in the due j;,, I 
le, appointed by the Law ) an Appeal to be interpoſed 037. 7. Lanfr. 
miting. + abi ſup. it. 49» 
2, Now the Proctor, though his Office is Determined 3nd 
Qt, ſo ſoon as the definitive Sentence is pronounced (un- 
1. Wthe Proxy be Exhibited de ovo) yet this ProRtor ought 
Appeal from the Sentence, in due time and place, unleſs 
Client do give him ſome contrary order : For otherways 
| Client hath an Aion againſt his Profor, ( ſo negle- 


to Appeal ) for ſuch damage as he may ſuffer, by ſuch 


M2 of his Proctor. 


} If any Appeal from a Definitive Sentence, at the As 
Court, and doth deſire Apoſtles to be given, and _—_ - 
| ea, 


—_—_— 
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ed, and the Judge Aſſigneth a Term or a Time 
in the Law, on which to receive Apoſtles ; the Partyh 
+ Weſemb. ubi pealing, ought within thirty days, T (to beaccountedfi 
| ſfepralib. 49. thetime of pronouncing the Sentence) to go ( from 
pur reap time'to another and from that huur of the day, inwhidfi 
4. Chilian' 3" the Sentence was pronounced, even until the laſt hour 
pra#. c. 130. the day, in which the Apoſtles ought to be requeſteq 
the Court of Judicature, and if he can have the 
of the Judge in Court, he muſt deſire and requeſt thy 
will grant Apoſtles, Inſtanter, Inſtantins,& Inſtantiſſink 
is, With all poſſible ſpeed. And if the Judge whoigt 
earneſtly ſolicited and called upon, do refule to giye 
Aſlign Apoſtles, then is their juſt cauſe of Appealy 
ſuch refuſal. Burt if in that day or time, and place $h 
foreſaid ( in which the Party Appealing as above, was pri 
ſent and ready to ask his Apoltles ) the Judge were neous 
® Weſemb. ub; preſent alſo, then a Proteſtation * is to be made by tiff 
ſupra. de app. ff. faid Party Appealing, before a Notary Publick, and Wiifſit 
we 1 4 neſſes, that he is ready and prepared to ask Apoſtles, 
7i, non tamen 42 Caſe be could have the preſence of the Judge; and 
| neceſſarium. lit a further Cautel, let him deſire Apoſtles before the 
» Cc. Lanfranc. ubi Notary Publick, and Witneſſes, and alſo requeſt the Na 
ſupra de Appel. tary Publick, then preſent, to draw up a publick Inſtnfal 
10 han} al ment, upon this his Proteſtation and Requiſition, 
quod proponarur alſo the Witneſſes then preſent, to give their Teltim 
proteſtatio, non thereupon. And like as the Party Appealing, (in ord 
eft neceſſe am- to found the Juriſdiftion of the Judge to whom he 
plins Appellare. ye21s ) ought to Exhibit the Inſtrument of Appeal, bel 


tt re Ta : C | | 
- yr ym þ it is conclued in the Cauſe: Even ſo in the aforeſaid ca 


nota bene. (5 n, he Ought to Exhibit-the ſaid Inſtrument, made upon tig® 


84. Petition of the Apoſtles, and the proteſtation ſo mapa, 
before the Notary and the Witneſſes, or otherwiſe he ougi 
to ſuffer and loſe his Cauſe. And here obſerve, that! 
the Party Appealing, do not defire and ask Apoſtles 

+Weſemb. pa- Manner and form as aforeſaid, he ought to loſe his 

rat. f.1.49.7. of Appeal, though he might probably have a jult Ci 

de Libel.dimiſs. of Appeal, as to the principal Buſineſs. Now theſe a 

n. 2. Rosbach. called Dimiſſory Libels , becauſe by them the Cauſe ih 


= pr 2: diſmiſſed to him, to whom it is Appealed. They rec 


Apoſt, Pep. 


| 
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e name of Apoſtles, from the Greek 47 rv bm AA, 
Party Aſich fignifies to ſend Ff away. + Weſemb, pax 
Intedfinlls, And if the Judge, either at the time of pronouncing ws mg 49s 
from a $entence, (when it is Appealed at the Acts of Court) ,,;7;,_. = 
ini io the aforeſaid Caſe, on che thirtiech day after the 4ach. proc. tie; 
ſt hone Wtence is pronounced, doth Aſhgn Refuratory Libels, 74-n. 2.4lciat, 
eſted hz is, thoſe, whereby * he ſh.ws reaſons, wherefore * 4P'lt. per. 
» preſea®$ thinks not fit, to grant theſe Apoſtles, or Dimiſſory ng _— 
ſt that Whels) or doth order, and decree nothing upon your /, pos Chi. 
+ (ſme ghticion, touching theſe Apoſtles; though you have Ap- /ian in pra8. c. 
ho istſaled from the Definitive Sentence, yet if you do not 139: Roding. 
0 give fo Appeal from the Denyal of theſe Dimillory Libels; og ag. 
peal ual from the aforeſaid Aſſignment of the Refutatory Li- FT 
| place Wk, you will be in danger of loſing your Cauſe. But 
was pre, Clarke bids you enquire as to this point of Prattice, 
were aifough he ſays he has ſeen it thus adjudged. And theſe 
de by tiffppeals you may Profecute both rogether, or ſucceſſively ; 
and Wie after another, (if you have Appealed from them 
oſtles, With) like as in other Cauſes of Appeal, from the De- 
- and ({itive Sentence, and from Grievances, as the Taxation 
the fff Charges, &c. and if you do not obtain both your Ap- 
the Naas, yet you may obtain one of them, (viz. ) in your Ap- 
 Inſtnffſal from the denying of Apoſtles: For you ſhall nor 
jon, wſÞtain your Appeal from the Definitive Sentence, if you 
eſtimonÞ not likewiſe Appeal, from the denying of Apoſtles. 
(in on 5 At ſuch time (as was now ſaid) as it is Appealed 
n he AStore the Judge, 4 quo, or from whom, and that the 
al, beſapoſtles are asked ; the ſaid Judge (moving his Hat from 
ws Head) muſt ſay, For the Honour and Reverence we 
er to our Soveraign Lord the King, we grant this Ap- 
al, and inſtead of Apoſtles we Aſſign to the Party Ap- 
: he onglialing, the whole and all the Proceedings, Then the 
e, that who obtained the Sentence, muſt deſire the Judge, 
oftles, i be will pleaſe to Aſſign the Party (who pretends 
his Calf Appeal) a competent time, . or times, as well to + 7:2 prafiicas 
uſt CanſÞecute this Appeal, as to certifie the Proſecution of wr in Curiis 
MF: Whereupon the Judge Aſſigns three Weeks time, per- 4'<*!ep. Ebor. 
$#% + for the Proſecution of this Appeal, and a Months © #** - Linde 


innuitur in tits 


for the Certifying it; during which times, nothivg ,,,.., - 5. 
F to de attempted or innovated by the Party (on whoſe guens, verb.,pro 
N account jecuta. 
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account the Sentence was pronounced, or the G 
impoſed,) to the Prejudice of the Party appealing, 

6. Seeing it often falls out, that the Party appediif® 
doth Inhibit the Judge ( from whom he ap DO: 
vertue of an Inhibition, obtained from the Judge, ſal 
whom he appeals, and doth ſo reſtrain his power, thaif® 
cannot proceed any further to the Execution of his 
tence, and takes no care to Cite the Party Appe 
ar perhaps if he hath Cited him, takes no care too 
tifie his Inhibition : In this caſe the Profor of the 
Appellate, may appear before the Judge, (to who 7 
is ſo pretended to appeal ) under a Proteſtation of #** 
conſenting to the ſaid Judge, nor any way prorognini 
Juriſdition, further than by Law he is bound, wilfſ® 
Proteſtation being always ſafe, &c. he muſt Exhibit IF, 
Proxy in Writing for N. that is the Party Appell 
and make his part for the ſame, (and under his MF 
teſtations aforeſaid ) he muſt alledge to the ſaid Ju*” 
that 24. the Party appealing hath obtained from his Ct 
certain Letters Inhibitory and Ciratory, to Inhibit 
Judge, from whom it is appealed and his faid Cl 
(that is the Party Appellate, by vertue of which 
ters, he hath taken care to Inhibit the aforeſaid Ja 
but hath not taken care to Cite the Party Appell, 
or perhaps hath Cited him, but takes no care to off 
tifie this his Citation, nor to proſecute this his Can 
appeal : Therefore he muſt deſire the ſaid Judge, (Ws. 
whom it is thus pretended to be appealed) to de.” 
that the Party appealing may be Cited , againſt kt. 
convenient day to proſecute this his appeal, under Pe 
of having the Cauſe remitted back to the Judge 
whom it is appealed, and the Party appellate, t 
diſmiſſed with Charges: Which Petition, the Judge 
creeth; appointing a day for the appearance of the1 
Party appealing. And obſerve, that the aforeſaid | 
teſtation is alſo very neceffary, to be made on the 
of the appearance of the Party appellate; leſt peice. 
he ſhould ſeem ( by appearing ſimply without the Wie 
faid ,Proteſtation ) to conſent to the Judge of the api 
for If it be not Layfully appealed , the Judge hath, 


— 
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wer to take Cognifance of the faid Cauſe of -ppeal, 


7 auſe by this 2ppeal, the Juriſdiction of the Superior 
"Weis founded, and the Juriſdiction of the Inferior Judge 


Ta ſuſpended 3 which though it be ſo, yet if the Party ap- 
& Wixte do appear before him, without the aforeſaid Pro 


Ching ſtations, he ſecmeth to conſent to him, as a competent 
AnnelÞ48e 00 his behalf. But this is to be underſtood as to the 
- 2 dicary Judge, who is appointed to take Cognizance of all 


f the wſes, whether appeals or others. 

) whoall 7+ If £1 Party appealing is diligent to Proſecute his 

:0n of 889 in the firſt or ſecond part of the year, and then 

"cone 1mpediment doth intervene, which Impediment be- 
80 5 removed, there remains only ſo much time, ( and 


wy more) as might ſerve the Party appealing, if he is 
A lipent to get his Appeal determined in, then in this 
X ph We, a ſecond year is not to be given this Party thus 
nid llleelings but he is to have ſo much of a ſ{ccond year 
his Cul” him, as he was hindred, or loſt in the firſt year: 
nhitie ſo a Computation is to be made cf one year, our 


the days of the ſecond year, by allowing ſo many 
23S were really loſt, or elapſed by ſome Impedi- 

At, or hinderance. Mr. Clarke ſaith that he hath ſeen 
$allowance made in a Court of Controverſy ſome ycars 
04 but he ſaith, that the late Doftors hold the con- 

Fay Opinion, ( viz.) that no time or proportion of 
ſecond year, ought to be given in licu of ſuch Im- 
_Fiunent, if there remained 2s much time , ( after ſuch 
, Widerance ) of the firf} year, as was ſufficient for the 
termination of this Appeal, if the Appellant 'had been 
tent: Therefore conſult the Furs persros, in this Cauſe, 


aſufficient time to Proſe- ; 
tand Determine Appeals + + Lanfr, de interlec. & App. n. 53. tempity appella- 
kidto be oneMonth.though tionss finiende de jure communt eft ann, oF ex legi- 
| ho FNOUEN 7 nacauſa biennium; ſed hoc ſat. in Camera nm eſſe 
ur hold that as much time obſervatur. de verb. ſign.a Sebaft. Alm.verium Appel 
g beappointed for this pur=- /atio Se#.12.Gail.1.0bs.141.n.8. Myns.cent.s 0b.2. 


Ile, asthe [udge thinks tir in 1-56-Roding. pand.Cam. lib. 1.tit.28. Facob.Blum.proc. 
| Juoge inks bs in Cam. tit.49.Alciat de Appelſation. Set} .intra qug tems 


$adpment to appoint, or , pet. 

If = porain fine. Lind.de ſequeſt. poſſeſs.SeW. ſt tamen verb, 
_ RT Now the Civi- proſecuta ad proſequendum non ſtatui ur terminus 4 
"0 WO Are of Opinion, that al- jure, ſed ad finiendum ſtatuitur annis, 7F ex cauſe 

Wu 4 ſome Impediment was #i*nnium. dF in tit. de appe'«5.1.verb.proſecutas 
N 2 cauſed 


1d Cli 


.*. 
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cauſed by the Adverſe Party or the Judge from whon 
is Appealed, ſo that the Cauſe cannot be ended in off 
firſt year, or if there were any other Lawful Impedinaf* 
ſo as the Party Appealing, may or is not bound to proce 
in the Cauſe, - yer it is convenient, (at leaſt it is ( 
that the Party Appealing, (in all Adts, in which ti; 
Impediments do appear) do take notice to the Jul 
of fuch Impediments, and proteſt concerning t| 
that they are ſuch; eſpecially if the ſaid Impedine 
* Jo Lilo vl be made by the Judge, or any other third Perk 
o delifcep!”® And this he muſt do to the following effe@t: (Sf 
Alciat. de 4p- 1 proteſt that there hath not, doth not, neither & 
pell. inexceptio- ſtand any Impediment or Cauſe, on my behalf, 
nibus ad regu- this Cauſe may not be determined within the time off 
EIT pointed by the Law, but that ir doth ſtand on the 
que! rempora Of the Judge, or the Party Appellate, or the faid tlig 
Lanfranc. ubi Perſon, ſo as it cannot be determined. Wo 
ſupra. n. 53- $8. The Cauſes * which may be alledged to the pur}; 
ww —_ o7 aforeſaid, or thoſe Impediments here ſpoke of, ma,q:.. 
- de appell. col, ©Þcle- 1. If the Party Appellate being Cited to anlnſh,. 2p 
8. & extr. de the Party Appealing, in a Cauſe of Appeal, doth not appz... * 
appel. cap. ſiz- either by his Proctor, nor in Perſon, and if the Pa —— 
nificantibus. Appealing doth uſe all diligence + to get the cid! 
+ Lindwond, Excommunicate, &c. this is a juſt Impediment, ak 
de ſequeſt. c. for ſuch a time, in which the Party Appellate ſtoodll,, 
frequens. verb. communicate. 2. [f the Party Appellate doth give ut; 
proſecuta legt- Exhibit any contrary matter, or exception, which | 
Þ #" to be admitted, or perhaps which may be, and 
Teaniinteligitur mitted, and yet doth defer the Sute as to the] 
gui facit ſuam thereof, but proves nothing, this is a Lawful Impedint 
diligentiam ut becauſe that Curing tiat delay, ſo given to prove, ſh the I; 
eam poſſit infra the Party Appealing, cannot ask any thing, in orde jonths 
_ Ae oy ib; az} Þring the Cauſe to a concluſion. 3. Alſo if the Proiffyey,1 | 
citwr quod ter- Of the Party Appealing doth give any concluſive mill ;.c. 
min proſecu- which ought by Law to be admitted, and yet the Mffhy; ly 
Fins, proroga- Appellate, doth ſo oppoſe the ſame, that he hin, dur 
pI - ba the admiſſion of it; if afterward the ſaid matter 8Fzeq | 
Japaremam mitted, and is proved, this is an Impediment for We ;, A 
time, as the admiſſion was hindred, and is to be ily £:6. 
| pured from the day in which the matter was 0 
+ 


: I T.V. Eccleſiaſtical Conrts. 


4 Alſo if the Party appealing be ſo poor, that he can- 
nom; Proſecute and finiſh his, Cauſe, this his Poverty be- 
proved, he ought to have a ſecond year allowed 
n, a5 is ſpoke afterward. $5. Likewiſe if the Party ap- 
W-:ling be [mpriſoned, all the firſt year, or ſo long a 
ne of it, that he hath not time enough remaining to 
With chis bis Appeal, this is alſoa juſt Impediment. 6. Alſo 
IF the Party appealing is hindred by ſome Epidemical 
Wiſtemper, as the Plague, &c. or ſome other Judgments 
God, or the Command or EdiCt of the Prince, fo 
ug: he cannot come to Proſecute this his Appeal, this is 
"Miſo 2 juſt Impediment. 7. Alſo if the Party appealing, 
oth take care, to get the Judge from whom it 1s ap- 
ed, and his Regiſter to be admoniſhed to tranſmir the 
Wroceedings ; and on the day aſſigned for the Tranſmiſſion 
Vfthem, doth accuſe the Contumacy of the ſaid Regiſter 
nd Judge , and doth inſiſt to have them decreed Ex- 
ommunicate, and doth offer a Schedule of Excom- 
mnication, which he defires may be read, and that 
tice may be done: But the Judge to whom it is 
hos appealed , careth not to Excommunicate the ſaid 
dee, (from whom it is ſo appealed) and his Regiſter, 
& "JF" reſerveth the Penalty of their Contempt, from one 
zy to another , ſo that the Proceedings are not tranſ- 
Wlitted in due time; this therefore may be accounted a 
Bavful lImpediment: For the Proceedings not being tranſ- 
litted, the Cauſe cannot be Proſecuted : Therefore let 
"Ye Proftor appealing take care, that the ſeveral Re- 
 Frrations, which are made of their Contempt, ( for not 
,"Fraſmitting the ſaid Proceedings) be mentioned in the 
01s, but not that they were made at his Petition, 8. If 
"FW the laſt part of the year, (Scl.) the laſt two or three 
Wonths at the end of the ſaid year, the Cauſe (by the 
tual conſent of the Parties) is put to Arbitration, 
"WA referred to Arbitrators, and tbat the Parties are 
". Wanally bound, or have promiſcd by word of Mouth, 
* during this Arbicration , the Proceedings ſhall be 
Wajed, or that they will ſtand to this Arbitriment, and 
dis Arbitration js not Cetermined, until the end of 
-$ luſt year, in this Caſe, a ſecond year ovght to be 
N 3 elven 
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given. 9. If the Premiſſes, or any other Lawful lmyaſhho! 
ments do happen in the ſecond year, then the Party 
pealing ought to deſire a Reſtitution of the third year; 
by Law, a third year ought not to be given, but theſ 
Party appealing ſhall obtain the Benefit of a third yea, 
way of Reſtitution, and the ſaid Party appealing, oupht 
uſe all poſlible diligence in the Proſecution of that Appl: 
jn that third year. And theſe lmpediments are they wid 
may be urged, as Cauſes why the Fatale Furis ( or thetingl, 
limited by the Law, for the: proſecution of Appeals, ſo! 
may be prorogued. There are yet other Impedimen 
which may be urged as Cauſes, for the proroguingt 

f Mynſ.obſ.cent. Fatale Hominis, + ( which is the time aſfligned or limited 

2. ob). 15. & the Inferior Judge, for the proſecution of the Appeal) a 


yrs theſe may alſo be added to the former, viz, thk ted 
Car. p. 2. tit, Ouſneſs of the Journey, ( which the Appellant is to tak 


30-Fatalelegis from the place of Judgment , or the Court of the inſ®® 
 bominis quid Judge, to the Place or Conſiſtory of the Judge, to wi 
fint vide de jje intends to appeal ; ( being perhaps an hundred 


verb, +45 ® . . . oz © s . . . 
baſt. _ diftant) in order to obtain an Inhibition, within thet 


| eppellatio aſſigned to Profecute, and Certifie ; in this caſe, the WP 


al may be ſaid to be Proſecuted, though the time afloi 
ed by the inferior Judge, be elapſed before the Party af* 
pealing, return from his Journey, &c. Likewiſe if the l* 
arty appealing from the Courts of the Arch-biſhop, « $ſ0 
( within the time aſligned to Profecute, ) uſe all diligenf 
* Et dicitur to obtain the King's Commiſſion, * upon his Appeal, uf 
gui Appellati- the Lord Chancellor is not at leiſure to Seal this Conf 
ow og miſſion, yet the Appeal is Proſecuted, though the: Ci 
mkany Lind, 4, Miſſion bear date, after the day given or aſſigned to| 
Appel. 6. freq. Tecute ; and in theſe caſes, the time ought to be prorogigyet 
verb, proſecuta. for the purpoſe aforeſaid. Likewiſe in thoſe caſes in gn t 
it is appealed to the Courts of the Arch-biſhop, if the WFr* 
pediment happen on the account of the Judge to whonF SCal 
is appealed, refuſing to grant, or Seal his Inhibition, ja" 
. the Appeal is ſaid to be duly proſecuted. So as the lamyje® 
be requeſted, before the day aſſigned to Proſecute, of ues 
the Inhibition be offered within the Term, or before ts Mga 
elapſed. If the Party appealing, ( before the day ally naſa 
ed to Proſecute his Appeal ) doth go to the Judge on 
W | 
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Whom it is appealed) or his Regiſter, for a Copy of the 
nence, or Copies of the Acts of Court, ( in order to 
ſecute this Appeal) and theſe things are denied him, or 
T leaſt, they ſo delay to deliver them, that in the mean 
Wine, this Term aſſigned to Proſecute, &c. is elapſed ; this 
zy alſo be ſaid to be a juſt Impediment, and may have 
d kent reaſon, for the proroguing the Term to Proſe- 
Mute, &c. 
[ 9, But if theſe Impediments + which hinder the Profecu- + 5; 4ppelans 
2n of the Appeal within the Fatale Hominis, or the Ter- non proſequens 
bo Juris, do not appear by the Afts of Court of the AfÞ*lationem 
:no lfdge (to whom it is appealed) it is the part of a cautious _ ED 
rottor, to alledge theſe Impediments, before it be con» vat hana 
Minded in the Cauſe : For ſaith Mr. Clarke, I have known fixum probare 
4 adjudged, that the Party appealing, ought not to be velit ſelegitime 
iM{micted (after the Cauſe is concluded.) to alledge !"Þ*4tum ad- 
Mio Impediments ( which binder the Profecution of the 7/747 a9ie 
\ppeal) not appearing by the Proceedings. Likewiſe if /;z conteſtatas 
Whe Party Appellate do alledge, that the Appeal is deſer- 1a.Lind.deAp- 
ed, the Judge doth aſſign two times, or Terms, to hear ?*/- c- frequens 
pleaſure, whether the Appeal be deſerted or not, be- **Proſeuta. 
ile upon theſe two Aſſignations, the matter is ſaid to be 
oncluded as to that Article of Deſertion, therefore it is not 
the @@FPermitted, to prove the Impediment by Witneſſes, after ic 
WF loconcluded upon the aforeſaid Article, though perhaps 
: be not concluded upon the principal Cauſe or Appeal. 


" aalÞit bere it is to be noted, that although it be alledged by 
ve Party Appellate ( that is, the Party againſt whom the 
Conjdppeal 1s inflituted, ) that the Appeal is deſerted, ( which 
o Prodjfegation 1s denied by the Party appealing) and that the 


roglſ)idge doth  ( at the Petition of the ſaid Party Appellate ) 
wiidliga to hear his Sentence, if in caſe the Appeal be not de- . 
he Iſted, and that not only once, but twice, or oftner; in 
honiÞubcaſe, the Pafty appealing ( notwithſtanding ſuch fre- 
0, yeaffpent Aſſignations ſo to hear Sentence) may alledge, and 


» CaneÞiorethe Canſes of Impediment, if they appear not by the 

or {}*Xeedings themſelves, The reaſon is,becauſethe aforeſaid 
it oFgnations, were not abſolute, but conditional, ( to wit) 
fig-$" i0 caſe the Appeal were not deſerted : But in theſe caſes 
'fron|Mfule the Learned Advocates : Though 1 (CaithMr.Clarke) 
011) N 4 write 
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write nothing but what I have known, and ſeen prtf@dila 
ſed. Wcſer 
10, If the Party appealing were negligent in the (he In 
and ſecond part of the year, and yet diligent in therlyWppea 
part thereof, in which did remainſo much ſpace of time, fece, 
might ſerve to get his Appeal determined; unleſs ſome jealed 
El peaiment happen, * by which he is impedited, fo x 
2pm cannot finiſh his Cauſez he ought in this caſe, to hay 
= Ahe x ſecond year allowed him, the Impediment being Lanh 
de -p. n. $3. proved, ſo as it do appear by the Ads of Courr, that t 
verſ. guero ul- Party appealing hath uſed his utmoſt endeavours to 
#er:i45 etiam 4 ſecute and finiſh his Appeal, in the ſaid third part of ti 
Lind. de Avpel. 5: year, and that he might probably have ſo determin 


+ a 4 BY ic, had rot this Impediment happened : Though ſome 


cuta /y 7 ,vf:, of opinion that where ſuch Impediment doth happen i 
 w jup.n. 51, the end of the firſt year, all the ſecond year ovght net 
52-benenora. he given, but only ſo much time of the ſecond year, at 
Party appealing was hindred, or loſt in the firſt year. 
11. Now fo gften as it is appealed from the Senten 
of Excommunication, inflited by an inferior Judge, 
Proctor of the Party appealing is wont, and is bound! 


Exhibit his Proxy for the ſaid Party appealing, (in ord 

to obtain the Inhibition and an Abſolution ) and mz 

his part for the ſame; which thing is not uſual, in obtai 

ing other ordinary Inhibitions. Therefore in this caſt 

Proctor of the Appellate, ( ſeeing the Proctor of the (a 

Party appealing is ready to proceed in Court ) may deſite 

Libel of the ſaid Proftor of the Party appealing, « 

elſe his Client to be diſmiſt, without having any Dear 

againſt the principal Party to Proſecute. And if the i 

Proctor doth nat give in his Libel, then the Party Appt 

late, is to be diſmiſſed, and the Cauſe is to be remitt 

back to the Judge from whom it was appegeed, in like m: 

ner, as if the Party himſelf had been called fo Profec 

his Appeal. | 
I2, At the ſixth number of this Paragraph was ſhemgfe<* 

that if any do Inhibic the Judge, and takes no care to Un 

the Paity Appellate, or perhaps do Cite him but doth nojp'n* 

Proſecute his Cauſe, he may be called ro Proſecute UF"? | 

ſame, under Penalty of a final Remiſſion of the Cauſe, am” by 


ar 


N Ir 
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diſmiſion of the Party, &c. So likewiſe if in Caſe of a 


Wefertion, a whole year be elapſed from the day, on which 


2 the k 
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termine 
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ie [Inhibition was ſerved. on the Judge, from whom it is 
ppealed, or-at leaſt from the day of pronouncing the Sen- 


ence, or impoſing the Grievances, from whom it is ap- 


aled ; then is it Eawful for the Party appellate, to call 
je Party appealing ( unleſs his Proctor be preſent in Court ) 
appear on ſuch a day, to ſhew cauſe if he can, why the 
ended Appeal ( interpoſed by him ) from the defini- 
reSentence, or from certain pretended Grievances, may 
at be Pronounced for deſerted, if there be any appeal (be- 
wſe ſometimes Inhibicions are obtained, when tnere is 
0 appeal ) and alſo, why the Party appellate may 
at be diſmiſt, and the Cauſe remitted back to the Judge, 
Mm whom IT it thus pretended to be appealed, together 
ich Charges, this Decree is wont and may be asked by 
ie appellate, and may be granted by the Judge, if the 
urty appealing doth not Proſecute his Appeal within the 
atale homines, ( that is ) the Term aſſigned by the infe- 
xr Judge for that purpoſe. . 
13, Now this Decree or Mandate, being Executed and 
turned, if the ſaid Party appealing do not appear, or if 
doth appear, but alledgeth no Cauſe, why bis appeal 
xy not be Pronounced for deſerted ; nor doth give a 
tel, or deſire a Term for that purpoſe : Then the Judge 
the requeſt ,of the Party appellate, may either by his 
tence in Writing, or by his interlocutory Decree, Pro- 


Funce the Appeal to be deſerted, and remit the Cauſe 


& to the Judge, from whom it was ſo appealed,and diſmiſs 
earty appellate with Charges Taxed, or to be Taxed. 
If the ſaid Party appealing do appear,, and give a 


itteWbel, or doth deſire a Term for that purpoſ® and that it 


IJ be proceeded in the Cauſe of appeal, the Party ap- 
ate may alledge that the Appeal is deſerted ; and if he | 
ts upon him to prove this his Allegation, the proceed- 


W527 to be ſtaid as to the Cauſe of Appeal, until this 
F22tion as to ſuch Deſertion, be either proved or not 


oth nd 
ate tk 


ſe, a1. 
z 


Wed. And if it is proyed that the Appeal is fo deſer- 
«, then the appealing Party, is to be condemned in 


Wrpes. and the Cauſe is to be Pronounced as _— 
an 
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* Lind. deſe- andis to be remitted to the Judge * from whom it js 

| per pealed. But if on the contrary, the Party appellate 

Proſecus. ef make default in the proof of ſuch deſertion, the Party 

Ul. in ebſs. P*aling, may firſt obtain a Sentence, or an interloew 
Decree, that the appeal is deſerted, with a Condemnaj 
in Expences, and theg he may give in his Libel, and 
ceed in the principal Cauſe : Yer it is but requiſite that 
Party appealing, ( in every act or thing done at thetime 
the ſaid objection) to proteſt and aver his diligence, 
That he is then ready and prepared to preſecute this his 4 
peal, if in caſe he were not hindred in the Proſecution df} 
by ſuch objeCtion made by the adverſe Party. 

14. In this caſe, it muſt be alledged in all thingy 
proceeded, like as is ſpoke afterward, in the following% 
As to the form of alledging a Deſertion, &c. forasn 
ſaid before after the Cauſe is concluded, no Impedime 
can be alledged to hinder a deſertion of the Appeal, excl 
ſuch as appear by the a&s or things done ; therefore for th 
Party appellate, in order to prove that the Appeal is 
ſerted, it is ſufficient that he ſhew the day on which t 
Sentence was pronounced, and the aft of Court (1 
the aſſignment of a time to proſecute ) from which 
appear eailly, that the Appeal is deſerted, in not beingp 
ſecuted within the Terminum hominis : As alſo this deſert 
May be proved by the date of the Inhibition, or by them 
a&t ypon the granting thereof, if ic were wigh an abſolu 
on. But if neither the Inhibition be returned, nor any 
be done touching thegranting of the ſame, then the ſaid 
legation of deſertion is to be proved by Exhibiting the 
of the Judge, ( from whom ir is appealed, ) upon thepl 
nouncing the definitive Sentence, Subſcribed with the pr 
Hand-writingvf the Regiſter of the ſaid Judge. Ant 
this a& be owned and confeſſed by the Prodtor of thel 

_ appealing, ( viz.) that the ſaid Copy, is a true Copy 
the as of the aforeſaid Inferiour Judge, or that it15 I 
bed by the Hand of the Regiſter of the ſaid Judge, "FN 
ſcrik agree with the Original, if by inſpeRing the ſame, 
doth appar to the Judge to whom it is appealed, that £10 
dot whole year elapſed, from the day of pronouncing & 
3s a Sentence, or rather from the time of interpoſing - | 
faid | 


\ 1, ART. V. Eccleſiaſtical Courts.. _ 
it is ofieeal, if it appears thac there is any, then muſt he pro- 


te dilied and decree in all things, as is mentioned in the number 


oing. But obſerve that although the Party appellate, 
all the Party appealing as above, to ſhew cauſe why this 
ppeal may not be declared for deſerted, or forſaken, and 
knows for certain, that the Appeal is deſerted, yer 
q he omit this objeCtion and permit the Party appealing 
give in his Libel, and proceed in the Cauſe until the pro- 
dings of the Judge from whom it is appealed be tranſmir- 
xd, and then he may alledge the deſertion of the appeal. 
Wad ſometimes it is expedient for the Party appellate, to 
r his propounding and obj2aing this deſertion of the ap- 
al, until the Proceedings are tranſmitted : For if it is ap- 
dExtrajudicially betore a Notary Publick in Writing, 
that neither the Appeal nor the Inhibition of the Judge 
xing it remains in the cuſtody of the ſaid Party appeal- 
') are in the Regiſters cuſtody, it cannot appear, whe- 
the appeal is deſerted or not. Therefore when once 
Proceedings of the ſaid Judge from whom jt is appeal- 
xe inſpected, ic may eaſily appear. And if in this 
the Party appellate doth alledge a deſertion, if any Im- 
liments do igtervene, ſo that the Party appealing cannot 
dſecute this his appeal, the ſaid Impediments ought to be 
ded, and made appear what they are, ( as at number 
eighth laſt before going ) in order to hinder the appeal 
| being deſerted, and like as the Party appellate may 
We the deſertion of the appeal, for not being Proſecu- 
within the Term of the Law, fo alſo may he alledge the 
etion of the appeal, for not being Proſecuted wichin 
Terminum bominis, or the time aſſigned for that pur- 
by the Inferior Judge; in both which caſes alſo the 
ty appealing may alledge and urge thoſe Impediments, 
Mioned at the eighth number of this Sect. In order to 
er the appeal] from being deſerted. 


The Prattice of the PART. 


SECT. 3. 


, Of anyInhibition with an Abſolution, in what orderGralff 
ed, and Executed, &Cc; 

. The form of the Proftors Petition, { before the Fuly 
whom it is AppeaÞa, ) in order to obtain this Inhibj 
with the Abſolution, and the manner of drawing the} 
of Court thereupon. 

. Of a ſimple Abſolution, or an Abſolution made abſoluihW*") 
and not to a day. 

. In what caſe the Contumacy Fees are to be depoſited ati 
Atts of Court, before the Abſolution is granted. 

5- Of things attempted to be done by the Inferior Judge, of 
ter the Inhibition. | z 


Ss the Judge from whom it is appealed, i 
that Sentence which he Pronounceth againſt the Par 
who is caſt, or perhaps after the ſaid Sentence is pt 
nounced, doth Excommunicate the Party againſt whom 

gives Sentence ; as in Cauſes of Temerary Adminiſtrati 

of Defamation ( when it is ſued upon the Penalty inflidk 
in the Provincial Conſtitution, ) in a Cauſe of hinder 
or oppoſing a Laſt Wil; and ſometimes after Sentencegs 
Cauſes for not paying Tithes or Charges, or a Legacy x 
judged : Sometimes alſo the Judge doth Excommunic 

a Party, for not obeying his Monitions, or Orders wil 
precede the Sentences. And if in theſe caſes it be appeal 
then an Inhibition is to be Decreed by the Judge, to wit 
it is appealed, not only to Inhibit the Judge from wit 

cc. and to Cite the Party appellate, ( as was ſpoke 10 
firſt Se&. of this Chapter, at the fifch number ) but # 
in the ſaid Inhibition, .is to be inſerted an Abſolu.ion, n 

the aforeſaid Sentence of Excommunication , uncil {ad 
competent day, to be appointed at the Pleaſure of ek 

Judge. And likewiſe in the ſaid Inhibition is to be inſerts 
a Mandate to all ReQors, &c. but the Literate Perſons i 
to be omitted, ( thovgh mentioned in the ordinary = 


nt. 


oy 1 
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| "0, ) becauſe Excommunications or Abſolutions are not 


derGras 


& bis 
14 the / 


abſila 


reed att 
d 


dee, f 


got to be denounced by any but a Clergy Man. Yet this 
hibition in its Exordiam, ought to be directed in general 
all and ſingular, ©. ſo thar a literate Perſon, may Cite 
r lobibir, but in the end of ir, it ought co be directed to 
Rectors as above, to Publiſh the ſaid Excommunication 

Abſolution, and to denounce the Party appealing to be 

ſolved until a certain day, &c. and in all things as in the 
ad part of this Book, where it is ſpoke of the manner 

denouncing Excommunications. And obſerve that the 

7 who obtains this Inhibition aforeſaid, ought to take 


W:rcthat the act be drawn, upon the granting of the ſame; 


dthe faid Party ought to appeal before the Judge ad quem, 
3t leaſt he ovght to alledge in Writing, that it is appeal- 
| in due time and place. 

, Now the Proctor of the Party appealing , and de- 
ring this Inhibition and Abſolution, muſt appear in this 


Worm. I. N. do Exhibit my Proxy in Writing for M. and 


 infia 
hinder 
ences 
gacy 4 
mMmunict 
1S wii 
1ppeald 
to wh 
n wi 
ke 10t 


is 


but al doth 


on, fit 
il ſod 
* thel 
inſertd 
rſons 4 
y lohi 

(100, 


make my part for the ſame, 1 Appeal and deſire As 
les, I Complain, Proteſt and do all things, as are con- 
wed in the preſent Protocol of Appeal. ( And then let 
imExhibit this Protocol of Appeal, before the Judge to 
jom he thus appeals, and leave the ſame at the Act of 


Wort) Or thus (if he have appealed within ten days 


lore a Notary Publick, ) <1 alledge, that it was appcal- 
ed by me in due time and place, as well from a pretend- 
d definitive Sentence, or from certain Grievances im- 
poſed by ſuch a Judge, as alſo from a certain Sentence of 
Exommunication, inflited ypon my Client ; and there- 
fre I deſire that the Judge, from whom I thus appeal, 
tle Writer of his Acts, and O. the Party appellate, in ſpe- 
cal,and all manner of Perſons elſe whatſoever in general, 
thy be inhibiced, leſt ( whilſt this Appeal or Complaint 
depend undetermined ) they or any of them, ſhould 
Wempt todo any thing in prejudice of this Appeal, ſo as 
my,Client ſhould not have free liberty to Proſecute 
tie fame; and alſo I deſire that the ſaid O. the Party ap- 
ellate, may be cited to appear on ſuch a day, to anſwer 
M.my Client in this his Cauſe of Complaint and Appeal. 
en ppon all theſe things, an' At is to be drawn by the 
Regiſter 
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| ® Ze expenſ. 
Fuſus tradun- 

| Fur in ſecunda 

parte hujus 


tibri, part, 2.c. 


Regiſter, and the Judge decrees the Inhibition and 
tion, as is defired ; and then the Proftor Swears inf 
name and behalf of his Client, that he will obey the 
and ſtand to the Mandates of the Church. Then the lwl* 
is wont to abſolve the Party to a day, and Decree Lend. 
Teſtimonial, upon this bis Abſolution , without pajiffſ®** 
Charges unleſs it be Decreed by the Judge from whon Lal 
iS appealed, for the taking his Body, before the Ax oh 
were interpoſed. | ala 
3. Whenſoever it is appealed, from Sentence of antiff®*” 
communſcation, Pronounced in the definitive Sentence ja al 
the Judge from whom ir is appealed, or before or af: 
his Sentence, though at the time of granting the laki fa 
tion, the Abſolution be made to a day ; yet by the ftie {® 
all the Courts of the moſt Reverend the Arch-biholſ* 
( time out of mind ) it hath been uſed, that ſo ſoon af © 
Party appealing gives in his Libel, he is to be abſojt 
from the ſaid Sentence of Excommunication abſolute by 
And though it is often alledged, that this ſimple Abſoluing, * 
ought not to be made, otherwile than from one day toalf,” - 
other, ( viz.) until the end of the Suit, that if by 0K”: 
Sentence of the Judge, to whom it is appealed, it ſhe 
be Pronounced, that the Party hath unjuſtly appeak 
the ſaid Party ſhould continue in that State or Sente 
of Excommunication , already inflicted by the Jud 
from whom it is appealed, which otherways could not 


3. See. 3.n.3. if hewere ſimply abſolved ; y<8 hath it been often adj: 
E& alibi. Haud eg, for this Stile or Cuſtom, ( viz.) that the Libel be | 


verohujus ti- 
Fuli particula- 
ris, har um ex» 


penſarum mem. 


4 Lanfr. ay- 


' Fem. Co de Exe 


penis. n. 22, {+ 


fis 
| aſg. ad fine Me 
| eriem. ab pr 
| ciat. de exp. 


bene ita uſq; 


ad finem fl, 


193 ) ſat atn« - 
| pl#:;raditur, there you may be fully informed 


given, the Party appealing is to be abſolyed abſol 
I 


= If any do not appeal from the Sentence of Exc 
munication, before he hath ſtood forry days ( from, ul 
time of denouncing the ſame ) Excommunicate, 4 
ſignified, in order to the taking his Body : In this caſe 
Party defiring the Abſolution, is not to be abſolved wh 
he firſt depoſite into the hands of the Regiſter, ſuch Cap... 
| fol. 192-(quam tymacy Fees as are to be Taxed by the Judge *, A 


what theſe Expences are Mr. Clarke ſays you mult 
Tirule ( Que expenſe dicuntur expenſe Contumacie ) 
: (irs likely you may 
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can find it, but 1 am ſure I find not ſuch a Title, 
all his Book ; therefore I refer you to Lanfranc, Alciat 
lothers. ] Yet becauſe it doth not appear to the Judge, 
at Charges were made by the adverſe Party, until, the 
id Party appear, therefore the Proctor who deſireth the 
"Wfolucion, ought to give Bond, or to Swear, that ( over 
{above the ſum depoſited at the Act of Court, ) he will 
I xy all manner of Charges, which ſhall afcrerward be Tax- 
MP$1by the Judge ; in which Caſe, the adverſe Party may 
r an porn himſelf of other Charges, beſides the ſum 1 axed : 
rence 89? 71ſ0 1 ought to appear to the Judge, whether or no 
or ah: were Letters of Szgnificavit, in order to apprehend 
| La (aid Party appcaling ; which if ſo, they ought co be 
 Sedred, and Letters of Szgnificavie ought to be made to 
King in order to releaſethe ſaid Excommunicate Per- 
C, | 
1M 5- If ( after the Inhibition is Executed upon the Judge, 
Þ after it is appealed from his Sentence in the Atts of 
or whilſt the Term which is given to Proſecute 
coÞddepend, or whilſt the Term which is allowed by the 
f by iff for that purpoſe doth depend, ( viz.) ten days, or 
+. 6 ff time allowed by the Statutes of this Kingdom, (Scl,) 
Wieen days) the Judge from whom it js appealed doth 
erpoſe any Decree, which is prejudicial to the Party 
ealing in any reſpeR, to wit, if he doth Excommuni- 
e him, or doth make any manner of Aſſignment, any 
"x AW p\ejadicial to the aforeſaid Party appealing ; or if the . 
vel benny ho obtaineth Sentence, ( after the appeal is inter- 
abſoig** from the ſaid Sentence in his Preſence, and after he 
ſeafible, chat both he and the Judge are Inhibiced, or 
£ Excalfſ®® the time for Proſecuting this appeal, is in depen- 
from iſ 3s above ) doth attempt any thing, in prejudice of 
. appeal : Then the Proctor appealing, ought to alledge 
BT the Judge ( to whom he appeals ) that he did ap- 
ved i in due time and place, from the definitive Sentence 
(ch Cofeanced by the Inferiox Judge in ſuch a Cauſe, and 
'* auch Perſons, or from certain Grievances, &c, 
moſt ii Ub that the ſaid Inferior Judge, from whom ir is ap- 
ie) ſes» and the Party appellate, were Inhibited in due 
_ and place, by vertue of an Inhibition, taken _ 
$111S 
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this Court, as may appear fully, by the Certificate m 

thereupon, and remaining in the cuſtody of the Regiſt?" 
And that notwithſtanding this Inhibition, the ſaid Ju gl 
from whom it is Appealed, hath proceeded in the {- 
Cauſe, attempting againſt the ſaid Inhibition: And here 
muſt expreſs particularly what thoſe things are, which # 
ſo attempted by the Judge and the Party : And then} 
mult deſire, that theſe things fo atcempted, may be olff;, 7 
voked in the firſt place. Then (if theſe things o atky þ 
ed, are not denied by the Party Appellate) the Judge uf, 7} 
+ Larf. de 4p, Whom it 4s Appealed, + ought to revoke the ſaid thing the 
n. 75. pluwes attempted to be done by the Inferior Judge, &c, as 4. T 
ponuntur caſus, ſzjd ; for this Allegation, touching the Revocation oft 
aq go Raney things attempted, &c. is went to be made, in the preſ 
nm 2a] of the Proctor of the Party Appellate. But if the maff ;, 
fant ſeunon poſ- ters ſo alledged are denied, then they ought to be pronifſ |, 
ſfint revocari. by the Acts uf the Court of the Judge; from whom it 
Nue ſunt obſer- Appealed, and the Certificate of the Inhibition: Or l F , 
es, + by Witneſſes, if the things ſo attempted to be done, mafff 77 
F.1. 49.7. nihil attempted out of Court, by the Party Appellate; and th fri 
novart. n. 3, they are to be revoked as above; and the Party ſod. 
Robert. Lancel- jng them, is to be condemned in Charges, which thekaff 
fot. trat. de; Appealing is put to, in the proving the ſame. The: 


_—_T ty Appealing, may alſo call the Judge from whom he4 


Pref. n. 20. peals, to anſwer in a Cauſe of Contempt, and may ogg pe 
Gail.x. 0. 147. the Premiſſes, and if the things attempted (as beforiffs man 
' ®1.& 0.148. re made appear, the Judge to whom it is thus Appeal the ] 


_ [Sx et ought not only in the firſt place, to revoke all and fingi 
Blum. proceſs Ce matrers and things, ſo attempted; bur alſo (if i 
Cameral. tit. requeſted,) he ought to condemn the ſaid Judge fo 
35+ +20, 21, tempting, and the Party Appellate, in ſuch Charges 
35: are made, and alſo- puniſh them at his pleaſure. And a 
ſerve that- if the Party Appealing, will proceed in this 
neſs, about the attempts, he is not compelled to Proſeaih 
or proceed in his Cauſe of Appeal, until the attempts i 
firſt diſcuſſed, and retracted ; at leaſt that ought tobe 
requeſted, leſt he ſeem to recede from them: Yet ! 
ſaid Party Appealing, ought to take care, that his AP 
be not deferrd, whilſt he is proſecuting his Cauſe a 
COS... 


. 
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Ipts ; which inconvenience, he may eaſily remedy, ha» 
o liberty to proceed in both together, 


SRC. 4 


1. The Form of the Party Appellate his Appearing, and de« 

A firing 4 Libel, &c, 

Ms. The manner of diſmiſſing the Party Appellate with Charges,jf 
the Party Appe ling berg cited to Projeecnte, doth not appear, 

3. The manner of Alleaging that the Appeal is aeferted, 
The manner of deſerting the Appeal, if it be not Proſecuted 
and Certified, within the Term or Terms, aſſigned by the 
Inferior Judge, for that purpoſe, And what Cauſes may 
be objected tO hinder fjuch acſertzon. 

g, The manner of deſerting the Appeal, if it be not ended 
within the firſt Tear, a:i.d the Petition thereupon, 

6. The manner of gzving a Libel in theſe Cauſes, and dee 

firing 4 monition to Tranſmit the Proceedings aid 4 

W Term Probatory. 


He Party Appellate being to appear, his Proftor ap- 

pears before the Judge, to whom it is Appealed, on 
= manner, * 7. 4. under Proteſtation of not conſenting 
the Judge of this Conrt, as.a Competent Judge on my 


inguWllients bebalf, nor Proroguing his JuriſdiQtion upon any 


bunt, further than by Law I am bonnd, (and this my 
roteſtation being ſafe and accounted as repeated in all 
ds or Things, done and to be done) | Exhihit my Proxy 
I Writing, or at the As of Court (if he be conſtituted 
) for N. the Adverſe Party, and { make my part for the 
me; and [ deſire a Libel, or elſe that my Client may be 
miſſed, and theCauſe remitted to the Judge from whom 
tis Appealed, together with Charges. And then the Par- 

WK ppealing, muſt either give in a Libel, or elſe he muſt 
re time until the next Court-Day, in which to give his 
Wl: And obſerve that the aforeſaid Proteſtation is very 
lite, leſt the Party Appellate, ſhould ſeem to conſent 
tie Judge, to whom it is Appealed. 
®) 2. If 
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2. If in caſe the ProQor Appealing, hath been 
ly cited to Proſecute his Appeal, the Proftor of thePy 
Appellate, muſt draw a Certificate upon the Citaj 
which was taken out to that effe&, (according to ther 
form of Certifying them) and upon the Day mentione 
the Citation, for his appearance, the ſaid Proftor of t 
Party Appellate, muſt (under the aforeſaid Proteſtati 
Exhibit the ſaid Original Mandate, with the Certifg 
thereupon, and he muſt accuſe the Contumacy of A i 
Party pretending an Appeal, being cited to appear ont 
Day, in this Place, in order to Proſecute his Appeal w 
Penalty of final diſmiſſion, and remiſſion of the ſame, 
the Judge from whom it is Appealed, and of diſwiſlion 
the Party Appellate, and alſo under Penalty of condemn 
him, the ſaid Party Appealing in Charges made and toWj 
made on the part of the ſaid Party Appellate; then 
Judge cauſeth the ſaid Party Appealing fo cited as aforeh 
ro be called (by the Crier of the Court, that is, the 
paritor, or Beedle, or in his abſence any other) threeti 
publickly z and if he appear not, then the Judge at 
Petition of the Proctor Appellate aforeſaid, doth | 
nounce the ſaid Party Appealing to be Contumacious, 
in Penalty of ſuch his Contempt, he doth diſmiſs thei 
Appellate with Charges, and doth remit the Cauſe fe 
to the Judge, from whom it was Appealed, and doth lice 
him, toproceed in the principal Cauſe, begun beforeli 
notwithſtanding the Inhibition, which was taken out by 
Authority. And then the Judge, at the Petition of 
Party Appellate muſt Tax the aforeſaid Charges, t0 
ſum of Thirty Three Shillings, Four Pence, and Derry 
Monition for the payment of theſe Charges, &c. and 
ſerve, that in this Caſe, (vjz.) for the not Proſecil 
this Appeal, and by the Style of all the Courts of the! 
biſhop, it hath been uſed (time out of mind) tha 
Schedule of Charges is offered, nor any Oath Adminiliy 
upon the Taxation of theſe Charges, as in other Tait 
of the Charges of Snte ; but quere, how far this 
of the Court, is available againſt the Laws, wiv 
that a Taxation of Charges, without an Oath is 
Though Mr, Clarke ſaith, he never ſaw the Caſe coifilePar; 
vert 
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d, that is, as to the omillion of the Oath, upon the 
axation of theſe Charges, which are thus ſaid to be due, 
the Style of the Court. 

3. The ProQor or the Party Appellate, being to alledge 
at the Appeal is deſerted, mult ſay on this manner ; © ] 
4 alledge that the pretended Appeal, interpoſed on the 
part of N. in this Cauſe, is deſerted, referring meto the 
Ads of this Court, and to the Laws: ,Wherefore I-deſire, 


Wthat firſt, and before all things, this Appeal may be Pro- 


and to 
then 
aforel 
, the 
hreeti 
dge at 


doth | 
clOu$) 

5 thePa 
Cauſe | 
oth lict 
xefore 
1 out by 
jon of 
pes, (0 
d Dec 
*c, and 
Proſeci 
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d) thatWa 


nounced for deſerted, and that the Cauſe may be remitted 
tothe Judge from whence it was Appealed, together with 
the Charges. Then the other Party denieth theſe things, 
þ alledged by 4.) to be true, and doth proteſt as to 
he nullity of them, and defires that Sentence may be 
iven in the Cauſe. Then the Judge aſſigneth to hear his 
eaſure upon this deſertion, againſt the next Court Day, 
d may likewiſe aſſign to hear his Sentence then too, if it 
delired of him, and if the Cauſe be not deſerted : And 
ay ſo often aſſign to hear his pleaſure thereupon, until 
he informed as to the As of Court, and the Law : 
dif the Appeal is deſerted, then muſt he Pronounce ſo, 
ther with the Living Voice, at the Ats of Court (which 
(called an Interlocutory Decree) or by his definitive Sen» 
nce: If it be by the Interlocutory Decree, then the 
dee faith thus, * We Pronounce theAppeal interpoſed by 
N. to be deſerted, and we remit the Cauſe to the Judge, 
from whom it was Appealed, together with Charges, and 
me condemn the ſaid Party Appealing, 1n thoſe Charges. 
Ind then a Schedule of Charges being offered, the Judge 
uſt Tax theſe Charges, and Decree a Monition, as was 
ud, when the Sentence is to be put in Execution. 
4 Now although by the Law, a Year be given, in 
ich to Proſecute, and Determine an Appezl (which is 
d the Primum Fatale) yet the Judge from whom It is 


dminill 
r Taxdl 
this Ut 


Ippealed, may abbreviate this Year, + as to the Proſecuti- + Pe verb. fig. 

thereof; and ſo ſoon as ic doth 2ppear to him, that an hr _ 

Ipeal is interpoſed from his Sentence, he may appoint ;;, © oe” 

, who Party Appealing, a time to Profecure the ſame, if the 0r4o.Cam. p.2. 

th is WWrerſary requeſt it : And like as the Appeal is deſerted, if 7it- 30. Mynſ. 

aſe coompieParty Appealing doth not Proſecute it, within tie Term =— 3 Obs. 
yell O 2 elowen: * 
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allowed by the Law, for that purpoſe, ſo likewiſe, 
doth Proſecute the ſame within the Term appointed hy 
Judge for that purpoſe, it mayalſo be ſaid to be deſe 
There may be many Cauſes or Impediments urged, in 
der to hinder this deſertion, and pet the time or theFy 
Furis & hominis Prorogued:* Of which Cauſes was f 
at large, in the ſecond Pafagraph of this Chapter, a 
Eighth Number. » 
5. Secing the Laws do ſay, that an Appeal ought te 
* Iz the Courts determined within the Primur Fatale, that is, the firltYe 
"f uf Lord or otherways the ſame to he deſerted. Therefore let 
mo kt ” Protor Appealing take care, (though he have Appel 
ſes of Ape in duetime and place, and hath cauſed the Party Appell 
have the {ame to be cited to anſwer in a Cauſe of Appeal, and hathy 
erder 0 a4 1% the Proccedings, of the Judge from whom he Apped 
rr od inthe pro- = 
reeding, as Ple- tranſmitted) that he inhſt, to have the Cauſe conclude 
ary Cauſes and to'that end, that he often do call vpon the Judget 
have, from 1 Pronounce his Sentence thereupon, or elſe let him howen 
Tate bo &/ wot ; hy__ his Diligence in that behalf, which if he dothn 
me. 19-1 the Party Appe!lare may alledge tht the Appeal is deſe 
wen ll; ; £9, and the Judge ought to Pronounce upon that firſ 
tis Appe 4, c ticle of deſertion. 
ot # Jerry 6. After both the Party Appealing and the Party App 
the [ud 4 4p. lare do appear by their Profors, before the Judget 
peals wer, 1c- whom it is AP pealed, the Party Appealing muſt (inti 
Stamentary,i% nſnal and ordinary for m of Werds) give in his Libel, 
ny Tn le that it may be proceeded ſummarily, & d pl 
Cn ſes i» the And in all things, it m aſt be Decrecd by the Judge, andf 
fuft In{ti:ce,s queſtcd by the Party, as above, where the Libel is gt 
may appear by jnto Ct Mt, in the firſt Inſtance, * this only being excepte 
my Lord Crol- 42+ before rl 'e aſſignment of the Term Probatory, | 


mondſl:ys Aj : 
peat,” and d one arty Appesling may deſire that a Monition may bel 


Beeſl:y inſt cre ed agai 3 the Judge, from whom it is Appzaled, 
St.G20r, mer i= the W titer cf hi: is Acts : 70 ca iſe ther to tranſi before 
m tra i git) 7 ir i; appeal24,) agninlt fuch a Day 
$167 ts o att pe S = | . EE F> < _ D Ir ver aCted a 
" Nom, Cc J jnt 
{inting a Cos 
prenamet-” Day for tranſmitiine the ſai Ang The the Pal 
Terioce © 7-{ APR s : 
el 3 £9 * APFealing (or 15 le Uoty NL, 1 th» Party Appellate) 


Yr 
, 
I byt 


z It 
Js 
'S if 
a 


ht tt 
rſtYe 
e |&t 
pp 
ppl 
1ath pl 
Appt 
nclude 
udp! 
howent 
Joth nt 
's deſert 
firſt 


aled; 4 
before! 
Day, 

) ins 
4 cert 
the Pal 
late) 


1 


PART. V. Eccleſiaſtical Convts, 


ﬆ a Competent Term to be ailigned to prove the ſaid Li- 
to which purpoſe, the Judge appoints the Conrt Day, 
lowing the ſame Day, which was appointed for tranſ- 
nitting the Proceedings. And here it is to be obſerved, 
hat every Cauſe of Appeal retains the nature of the prin- 
ipal Cauſe, as it was Inſticn betore the Inferior Judge, 
ad ought to be proceeded 1n ie ſame method, as well in 
jeConteſtation of Sute, as in the Concluſion of the Cauſe, 
vic.) Summarily in Summary Cauſes, and Plenarily in 
nay Cauſes : Though this fzileth in Canſes of Ap- 
al, before the King's Delegates, * for by the King's * Layf. c. que- 
mmifſion, the Cauſe is fo Delegated, that they may 77212. per 
oceed Summarily in it. And theſe Judges were wont to 
oceed ſo always, though the Original Cauſes were per= 
ps Plenary. 


SES 1-4 


1. The manner of Exhibiting the Proceeaings of the Judge, 
from whom it is Appealed, before the Fudge to whom ut 
is Appealed : And Taxivg the Charge of tranſmiſſion. 

2, The manner of Compounding with the Regiſter of the 
Judge ro whom it is Appealed, for inſpetting the Pi0- 
ceedings. 

3. The order is producing Þ; oofs in theſe Cauſes of Ape 
jeal, 

& The manner of Fxhibiting the Inſtrument | of Appeal read + Spzcies In- 
before the Fadge ad quem is preſence of the Proftor of firmentoram 
the Party Appellate, Jug el "—_ 

F The manner of Exhi!. iting an extrajudicig Inſirument, 7,; Plas” 
br one made out of Cort. 

6. What Solemnitics are required, that a publick Inſtrument 
be made Authentich, 

7 Who ought ro keep the Appeal after it is read, 

v In what caſe an Inſtrumen: makes no Proof, leſs the. 

fontents of it be proved, 


3 To ile 2% 


O 3 | The 
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and proved, in t 


£ ha Proceedings of the Judge, from whom itiz 


pealed are to be Exbibited before the Cauſe is li | 


cluded, ( viz )- ſome of the Proftors of the Cour 
the Regiſter of the Judge from whom 1t 1s Appealed 
not preſent) who is not a Proftor in that Cauſe inn 


the Proceedings are to be Exhibited, mult (in a foraF® 


Words) on the behalf of the ſaid Judge from whom,t 
and of the Writer of his As preſent theſe Proceedi 
Then the Proctor of the Party Appellate, or perhaps 


other Proftor, who is particularly inſtructed by the 


gilter, is wont to take care, that the Judge do Taxt 
Proceedings (that is) that he write at the end of th 
what ſum the Party, at whoſe Inſtance the Proceet 


were tranſmitted ought to pay to the Regiſter of 


Judge, from whom it is Appealed, for the tranſmittin 
writing the Proceedings, thus tranſmitted: And the 
mult deſire a Monition may be Decreed againſt theÞ. 
Appealing, for the payment of the ſum Taxed, uponk 


certain Day to be appointed by the ſaid Judge, ſo Tal 


the ſame. | 

2. Seeing an Appeal from Grievances, * oughtreg 
ly to be proved or juſtified, by the Proccedings themfe| 
and the AQts of the Judge, from whom it is Appeal 
and although ſome Matter, or Allegation were givel 
a Cauſe of Appeal from a definitive Sentence) before 
Judge to whom it is Appealed, by the Party Appet 
and the Party Appellate, and it is not known eitherl0 
Partics in conteſt, or the Judge, which was firlt give 
and whether or no, Witneſles were produced and exal 
upon ſuch Matter, and their Sayings and Depolitions| 
Jiſhed, unleſs by inſpeCting the Proceedings of the | 
from whom it is Appealed : And ſeeing alſo if yo 
Proceedings, are not truly and fully tranſmitted, or It 
are vitiated or corrupt in any thing, (as it ſometimes 
out) then this cannot appear, unleſs the Proceeding 
the Judge from whom, c. be inſpected : And becauk 
fo informations in matter of FaCt, (that is, as to thel 
ner of prececding, and the things alledged, propount 
ze firſt Inſtance) cannor be give 
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Advocates of the Judge to whom it is Appealed, that 
Sentence may be pronounced in the Cauſe, unleſs the Pro- 
xdings of the Judge from whom, &c. be inſpetted ; leſt 
erefore the Parties, either Appealing, or Appellate, 
ld (to their great Charge) be compelled to get theſe 
roceedings Writ ont, or Exemplified, and leſt the Pro- 
edings ſhould be ſtopped (in prejudice of the Parties 
Sute) until the ſame be ſo Writ or Exemplified : There- 
eto avoid theſe Charges, and the faid Delays, the Par= 
$are wont to compound with the Regiſter of the Judge, 
whom it"is Appealed, for an inſpeQion into theſe Ori- 
al tranſmiſſions, on this manner (iz. the Party Ap- 
Fling (ſeeing theProceedings were tranſmitted upto this 
.Wperior Judge, at his Charge) is wont and ought to pay 


"* Wir the inſpection, into theſe Proceedings, a fourth part of 


ſum Taxed (as is aforeſaid) for the cranſmitting the 
me: But the Party Appellate, becauſe he paid nothing 
the tranſmitting the Proceedings, is wont to pay a third 

Mt of the'ſaid ſum Taxced, And leſt the Party Appeal- 
p, (having taken care perhaps to get the Proceedings 
vreſaid, to be delivered co him) ſhould detain the ſame, 
long in his cuſtody, ſo that the Party Appellate can 
arce get opportunity to view the ſame; and ſo contrari- 
I the Party Appellate, ſhould get them into his Hands to 
ruſe, and doth keep them ſo long, that the Party Ap- 
aling hasnot an opportunity to peruſe them : Therefore 
& Protors of the Parties ſo peruſing theſe tranſmiſſions, 1 
wont to lay in a Bond to the Regiſter, (or a Pawn, or 
Wo Teltimonial under their Hand, (viz ) a Subſcription 
er their Hand, in a certain Book kept by the Regiſter 
Wt this purpoſe) that upon ſuch a Day, ſach a Proceed- 
Ws mas delivered to him, and that he will reſtore the 
L Proceeding, when it 15 required of him : And if ei- 

&r of the Parties (being requeſted ſo to do) doth de- 
JJ to deliver the ſame, the Judge is wont to deny Au- 
Ice in the Cauſe, until it be done : And if he is Con- 
oWmecious, and refuſerh peremptorily to do it, he ought 
be Excommunicate for this his Contempt. Or if the 
Xeedings are detained by any other Proctor, then the 
We 1S wont to ſuſpend him, from Executing his Office 
O 4 as 
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as Proftor, in any Cauſe whatſoever, until he bring 
theſe Proceedings. 
3- In a Cauſe of Appeal from a definitive Sentence, j 
Lawful both for the Party Appealing, and the Party 
pellate, to alledge things not alledged before the Ju 
from whom it is Appealed ; and to prove things noty 
ved, fo as the Publication of the Witneſſes, produced 
+ Publica In- the firſt Inſtance, hinder not. But it 1s otherways 
firumenta 4i- Cauſe of Appeal from Grievances, which ought to be 
wviduntur © in ved, by the Proceedings, and the A of the Judge, 


" Judicialia qua 
yer our it is Appealed, are omitted, and left out of thoſe! 
judicioz quz hic Ceedings fo tranſmitted, or that the Judge, from who 
intenduntur. 1s Appcaled, or his Regiſter, hath refuſed to entert| 
x97 parat. Grievances into the Acts, which the Party Appealing 
ery wh poſcth himſelf grieved upon. 

lir. c. de verb. 4+ Though the Appeal were read and interpoſed, 
ſgnif-verb. Ap- fore the Judge, to whom it is Appealed, at the time 
pelarioSett.17. pranting the Inhibition, as is frequently done, when 


&4 Sebaſt. Al- 3 x 
. _— Appealed from an Excommunication, and this Appel 


M2YS, 


in rub. Ced. de Maineth at the Acts Þ of Court (that is,in the cuſtodyol 
#delaſtv.9.4.5. Regiſter of the ſaid ſudge, before whom he Appa 
Inſtruments yer ſeeing, it was read in the abſence of the Party App 


aſq; ad concluſ. 
in Cauſa ex- 
bhiberi pofſinr. 
Weſemb. 15 verſe Party therefore the Proctor of the Party Appell 
ſup. 7. wh col, mult 
892. lit. Derap 
cum dileilus, f . on ah 
de fd.lnſtr.l:te already given in by him in this Cauſe, and alſo to 
Maranis a% the jurifuiaion of the Judge of this his Appeal, be dothb 
wn «vs Hot the Appeal already by him interpoſed in this G 
cum ſea. 41c;c4, 24 remaining at the Ads of this Court, that is, 
de Iſt. e4.$:4, cultody of the Repiſter. And obſerve that in this 
- + ſit there is not any Alegation, or anſwer of the Prod 
+ Weſmb .1; he Party Appellate requircd. 
ſupra; de v1, $+ Alſo before the Cauſe is concluded, the Prod 
fig-nbi ſupra, 2The Party Appealing, ougiit to take care that this APP 
= <1 we (rhovzh m2 out of Court, - and read before a Ndl 
"ubi bens PEDNCK, and drawn into the form of a publick Inſlrums 
by the faid Notary Publick, that is, being Exewplibd 
1 


late, It is neceſſary that this Appeal be Exhibited in Col 


I5. ubi benc 
BOLL 


whom it is Appealed ; unleſs the Grievances upon mhi 


before the Cauſe be concluded, * in preſence of the 


(in his uiuzl form of Words,) acquaint the Jug 
; that in ſupply of the. Proof of the Contents of his Li 
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im)be Exhibited, according to the nſual form, in ſupply 
the Proof of the Contents of the Libel, already given 
q by him in this Cauſe, and in order to found the [uriſ- 
iftion of the Judge to whom he Appeals: And he muſt 
edge that the Notary Publick, by whom this publick 
ſtrument is ſigned, is an Honeſt and Lawful Notary Pub- 
ick, and that he is commonly reputed and taken for, and 
s ſuch an one, and that all and ſingular the Premiſes, 
fed and done, are true, and that it was Appealed, in man- 
ef and form as is contained in the ſaid Inſtrument ; which 
\llegation of his he muſt deſire may be admitted, and that 
Iiſtice may be done, &c. which being ſo admitted, and 
epeated in full force of its Poſitions and Articles, if the 
rotor of the Party Appellate, doth not confeſs that this 
ſrument is Subſcribed, and ſigned by the Notary Pub- 
ck alledged, (for the confeſſion of ſuch Subſcription, &c. 
ff the Inſtrument by a Notary, proveth the Appeal to 
ave been made as is therein contained.) Then the 
roftor of the Party Appealing, is wont to Swear, that 
te hath faithfully pur this Allegation, and doth deſire that 


Wn Anſwer may be given thereto, by the Proftor of the 


Party Appellate, againſt rhe nexr Court, upon his Oath : 
WBut if the Proctor of the Party Appellate, on the next 
Court Day, doth deny theſe things thns alledged by the 
Appellant, or at leaſt, if he anſwereth that he belicveth nor 


he Notary, or rather that the Perſon, (whom the Party 


T/\ppealing pretends to be a Notary Publick) is ſuch an 
Wone, then the ſaid Party Appealing, ought to prove whe- 


ther he be ſo or not, which may eafily be done by Exhibit- 
nz the publick Inſtrument, obtained (upon the creation 


ufot the aid Notary) under the Seal of the Court of Fa- 


eulties. Which publick Inſtrument, ſeeing the Seal put to 


Wit is very Autkentick, and ſvfficiently known to all the 


Proctors, the Proctor of the Party Appellate, is wont to 
on and acknowledoe this Seal (for no Honeſt Man can 
well deny it,) and this Confeſſion is ſufficient for the Par- 
Appealing, to prove that it hath been Appealed in man- 
ſer and _ as is Specifigd in the ſaid Inſtrument of Ap- 
pel, Bufif the Notary who Subſcribed this Inſtrument, 


helWlath been Notary for ten Years together, and has bcen 


known 


The Prattice of the PART\ 


known to the Court and the Judge as ſach (having dry 


ſundry publick Inſtruments of the like nature andExhibit,, 


them, and left them at the Acts of Court, of the ſaid Judg 
or if he has been reputed as an Honeſt and Lawful Not 


Publick, for that time) it is ſufficient that the aforeuſ; 


publick Inſtrument be Exhibited by the Party Appealing 
and that he do alledge as above, and that will make pro 
cf it ſelf, without the Confeſſion of the Proctor of the a4 


verſe Party, nay although the ſaid ProQor doth deny batiſf; 
the Allegation and the publick Inſtrument aforeſaid : Anh, 


this Mr. Clarke ſays he hath often ſeen and known prafi 


ſed, in Cauſes where he was concerned. And here thine 


_ "2g ws 


Proctors Appealing are to be admoniſhed, that thoughih, 


be uſe, that (when the Inſtruments of Appecal are Exhibi 
ted) the Party Exhibiting this Inſtrument is wont to 
ledge, all and ſingular the things contained in the ſame 


true, and were done and acted, as is therein expreſt, 


before: Yet if that Initrument and Allegation, weredi 


nied by the Proctor of the Party Appellate, then tl 


ProQtor Exhibiting this Inſtrument,and making this Alleg 


tion, may refuſe to take his Oath that he hath faithfully 
this Allegation, and that all and ſingular the Matters and 


Things contained in the ſaid Inſtrumeat are true, and werghh 


ſo afted and done, as is there expreſt. However let th 
ProQtors take heed for the future, how they alledge tholh 


Words laſt recited, eſpecially let them beware how the 


Swear as to the truth of them ; for the tenor of the whole, 


Appeal, 1s wont to be inſerted in the ſaid Inſtrument AF 


Appeal ; which if ſo, Mr. Clarke Appeals to their Conk 


ences whether or no, all the Grievances, the Iniquities 


the Nullities and thoſe pieces of Injuſtice, inſerted in ti; 
ſaid Appeal, (which they pretend are inflicted upon them; 


| bythe Judge from whom they Appeal) are true, that is, that 


they are really inflited by the ſaid Judge, and impoſed a, 


Is contained in the ſaid Appeal ? And if they are not tre 
(as often falls out,) then with what Conſcience, can th | 
| Oath be taken by the Pro&or alledging the Premilſe 
( Sc1t. ) that he hath faichfully propounded the, ſame, a0 
that the things contained in that Inſtrument areWve? There 
tore for the future, let them omir thoſe general Worth 
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ementioned, and alledge only that the publick Inſtru- 

at was Exhibited, and is Subſcribed with the proper 

x, and the wonted Seal of IV. the Notary : And that 

fhid N. was and is an Honeſt and Lawful Notary Pub- 

+ and is commcnly reputed and taken to be ſuch ; and 

tthe Appeal raer:tioned in the ſaid Inſtrument was made 

interpoſed, before the ſaid Notary, in the Day, the 

mth, the Year, the manner and form Specified in the 
{Inſtrument : And if as is above ſaid, the Proctor of 

Party Appellate, do either confeſs that the Inſtrument 

ſubſcribed by the Notary,as is alledged, or doth deny the , A 2 
meas before yet if the Party thus alledging and Exhibit- ,, waver 
2 doth make appear that the Perſon Subſcribing the ſaid fruments ſeri- 
frument, is a Notary Publick, or that he hath ſtood in 513in queforme, 
te ſtate of a Notary, for ten Years together, as above, ws ye 
teathe intention of the Party Appealing, is ſufficiently ,,,,,, 3.15. 
ded : Viz. that it was Appealed on his behalf in due Je hiſce reperias 
ine and Place, in this Buſineſs, and that the Matters or 1ent:0nem 4- 
ſtings contained in this Appeal, ought to be juſtified by —— 
he Proceedings of the Judge, from whom it is Appealed, 12 £4 1ftrum. 


otherways, as is ſpoke afterwards, Alciat.prax.de 
Inſtr. editione. 
Sei, qual. pub- 
W direted to all faithful Chriſtians. 2. it ought to be pr pm yo 
drawn in the name of the Notary Publick, before whom ſtrumenti re- 

& Matters contained in this Inſtrument, were aQted and 10 0p ſpe- 
Ie, 3. The Year of our Lord, and the King, the Day Inftr. —_ 
if the Month, and the Place, (in which the {aid Matters 5:4. breviter. 
þ contained, were done and diſpatched) are zlfo to be Layf. 6 
nſerted. 4. Witneſſes are to be preſent, at the time of © 4:lnſtrn.5, 


we . 6,7,3-Anpel.i 
liſpatching the Premiſſes, whoſe Names are to be Specified pips 


6. Now this Extrajudicial Appeal, or rather the Inſtru- 
nent # made upon an Extrajudicial Appeal, ought firſt to 


MY in this Inſtrument, with their uſuz2l Habitations, that fo if jou. Alexand, 


tee Inſtruments are doubted, the Witneſles may be found, Cn/'54. vol.g. 
þ The name and ſurname of the ſaid Notary, who draws — 
lis Inſtrument, ought alſo to be inſerted, and by what;, para _ 
Athority he was created Notary, and where he was born ; »:s ſolemn. bic 
ad if there are many Notaries of the ſame name, 1t ought 7ciare 4 D. 
o be Specified particularly, which of them it is, who _ pr 
kth Subſcribed this Inſtrument. 6. Alſo the Sign or Signet ,,,6-ibus ſu- 
i that Notary, is alſo to be put to this Inſtrument : For pradidis. 
every 
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every Notary hath ſome certain, and particular Seal, t 
+ by looking thereupon, although the Notaries Handhe 
"> certain, yet it may:appear by the Seal it ſelf, whatx 
tary drew that Inſtrument. 9. Art the end of this put 
Inſtrument, the Notary is wont to teſtifie, that hewy 
ſpecially requeſted to draw up this Inſtrument, $8, wi 
Laſtly, He muſt alſo teſtifie, that the aforeſaid WitnelW, 
mentioned, were requeſted to give their Teſtimony: 
it is expedient that the Notary take care, that the Wit 
ſes do put their Hands to the Protocol of Appeal, (that 
the Original Appeal, which the Proctor reads and inte 
poſeth, and upon which this Inſtrument is made) tha 
if it be afterwards doubted, whether or no this Apply, If 
were interpoſed, the Witneſles having viewed their Handefaid, 
may eaſily recollect, whether they were preſent at tiplick, 
Premiſſes yea or not : And theſe Solemnities we are tifiiter, 
underſtand, as peculiar to all publick Inſtruments, Year 
7. But one Corruption ( Mr. Clarke obſerves ) blk wh 
crept in now adays; which is, that when the Proftors@ahol 
the Party Appealing, do Appeal out of Court, beforeWadrec 
Notary Publick, after the Appeal is read, or interpolearr t 
they take care to get the ſame Subſcribed, and then takeWof c 
into their own cuſtody, and keep it until they are neceliffhreſai 
rily compelled to Exemplify the ſame, into the form ofWif t! 
publick Inſtrument ; by means of which their keeping tary 
they may ealtly add to, or SubſtraCt from this Appeifrſen, 
in prejadice of thc Party Appellate, which in all probidMiznt 
lity they could nor do, if the ſaid Appeal were left in Wirer! 
Hands of the Notary ; nay it may alſo poſſibly injure tiffe Nt 
Party Appealing, when the ſaid Appeal is not left in tad ar 
cultody of the Notary ; for admit the Notary do Die Wikre! 
fore this Appeal is Exzmplified, and drawn into the forifheſa 
of a publick Inſtrument, how can a publick loſtrument Viſthi: 
drawn upon the ſame afterwards ? Whereas had this AMWitne 
peal been found in the cuſtody of the ſaid Notary, amongi 
his other Writings, and Inſtruments of the ſame nature, iſp 
the time of his Death, then a publick Inſtrument migWma 
have been drawn nnon it, For Notaries are bound, al 
are wont faithfully to keep all Writings, and things 000Fthi 
by them: And it is to be noted that in ſuch caſe, W : Rr 


= 
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ent ſhould loſe his Cuſe upon this.account, (if your 


— — 


x, (if he finds that this Appeal is faithfully kept as 
-in the cuſtody of the Notary fo Dead, and doth kno 
well, the-Hand-Writing, the Subſcription and the 
net of the ſaid Notary) he may at the Petition of the 
concerned, Exemplify, and draw up a publick Inſtru- 
t, touching the finding of this Appeal, Witneſſes heing 
requeſted to be preſent, at the time of looking for, or 
ding the ſame; which Witneſſes are alſo to be named 
the aid Inſtrument: And this Inſtrument Mr. Clarke 
rms is valid, and that he hath known it adjudged forty 
ars 280. 
þ [the Inſtrument wants any of the Solemnities Þ a- + Quibus tnſtr. 
fad, it makes no proof, neither can it be ſaid to be fi4-s fir adbi- 


Notary doth Die as aforeſaid, ſome other Honeſt C 


blick, if it be raſed or interlined, in any ſubſtantial b-nda, & quan- 


ti, © quz ex- 


Iter, (v1z.) in the Names of the Parties, inthe date of ,,,;,,.c.:, 
Year, the Day or the Month or if the Notary Pub- ead:m oriri 

& who drew this Inſtrument, be one of the Family, 22m, plene 
ahold, one Clothed by, or a Father, Son, or nigh + Bane 5 _ 
Idred to the Peron interpoſing the Appeal, in whoſ: rey 
wr the Inſtrument is drawn; this Inſtrument makes no 7 moriantur 

jof-of it ſelf, if the Adverſe Party deny it, and if the ©x-£0- < ex li- 
reaidDefects appear,by inſpetting the ſaid Inſtrument; 7 _— 
if the Adverſary do alledge, and prove, that the ſaid 9,;4,,, Weſems. 


Witary who drew this Inſtrument, was not an indifferent p:-at. ff. de fide 


roo, for the Cauſes aforeſaid. Therefore leſt your {ir-7 5. Spe. 
culator de In- 
: — ftrum. & Sette 
erſary do prove the Matters «forefaid, objeCted agein(t pe 


Notary) yet if it be true, that the ſaid Appeal was © Set. ofrenſo. 


Land Interpoled in due time and pla ev then you muſt Ferrarierſ. in 


| EP *} - hl. a C1rac i A 1rtorlinonty forma Cppone 
ethe ſame, (as alſo the Raſures, aWlnterlincations 7... Inſtreyer 


ad,) by the Witneſſes who were then preſent : And ror. Larf. in c. 
this reaſon as is above{aid, it is very necetiiry, that the quoniam de 
Meſſes do Sn>ſcribe their Names, to the Protocol of Ap- MM 
& If the Notary at the end of the !nitruinent, doth ,'? 06 _ 
Wy that that, was done by him, and that he doth there- de bacre,oobuf- 
Make the ſame fo appear, and doth proteit himſelf fus conſe 56. 
ly ſo to do, that fo all ftfpirion may be removed z** f* 
this caſe all ſaſpition is removed, and credit is to be 
M1 thereto; but we muſt underſtand this as to a _ 

al 


T—_— 


id before) in a Notary Publick, who is not an indiffere 

erſon, for then the Interlineations and Raſures, arety 
proved by the Witneſſes, otherways the Inſtrumenty 
eth not. 


| 7 Notary Publick only : For It is otherways (az y 


SEC.H 6. 
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I, In what caſe the Party Appellate, (though Sentence / 


given againſt him upon the Appeal) yet is not to be 
demned in Charges, 


2, In what caſe, and when there ought to be a compiſnin$ 


the Charges in theſe Cauſes. 


3. The Judge of the Appeal, though he gave a Remiſſory Sal 


tence, on behalf of the Appellate, yet may he after i | 


Cauſe is remitted, Tax Charges, and Execute his Sente 
as to thoſe Charges, 


4+ The tenor of a Kemiſſory Sentence, with 4 Condemnaini 


and a Taxation of Charges, and an Excommunicatin 
the ſame, if the Party being admoniſhed, takes nec 
to pay the ſaid Charges. 

gs. The manner of Executing the ſaid Monition, and den 
cing the Excommunication, laid in the ſaid Sentenct, 


6. The manner of renewing the ſaid Decree to pay Char 


or the Matter adjudged, by the Sentence. 

7. It is Lawful to complain of the nultity of a Sentence, 0r & 
other nullity before the ſame Fudge : Who if he wn 
not that nullity, what remedy. 


8. The nullity of 4 Sentence, or other Afts of the Supti 


Fudge, may be alledged before the Inferior Judge. 


F lobtain Sentence on my part in the firſt inſtance 
the Depoſitions of theWirneſles, who make full prot 

of my intention, and if the Adverſe Party (having JW 
exceptions unknown to me,) doth not prove them 10 
firſt inſtance, but in the ſecond ; he ſhall not obtain! 
Charges expended, either in the firſt or ſecond initan 
For it is ſufficient that he do obtain the principal Ci 


ntenci 


ndted, 


(hall | 
lat ſee; 
Jpeal, 
ppeal, 
raſon i 
tthes, 
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ithat he be excuſed from Charges ; but it is otherways, 
the Party Appellate doth give exceptions againſt theſe 
itneſſes, and doth not prove them. Likewiſe if the Par- 
appealing, ſhall obtain a Sentence, upon new proofs 
wade in a Cauſe of Appeal) which reſpe& not the me- 


cs of the Cauſe, he ſhall not obtain his Charges of the 


inſtance z becauſe the Party who obtained Sentence 
the firſt inſtance, is preſumed in good eſteem, and may 
iſt for the defence of the Sentence pronounced on his 
rt, But this faileth, if the Party Appellate, were in 
deſteem in the beginning ; that is, if that defence, which 
proved by the Party Appealing, in the ſecond inſtance, 
e known before to the Party Appellate : To wit the 
went of a Legacy, or the Tithes Sued for in the firſt 
itznce, by the Party Appellant, in this caſe the Party 
Ipellate, onght to be condemned in Charges made ia 
th the inſtances, though he probably obtained Sentence 
his part, in the firſt inſtance. 
2, If the Plaintiff obtain Sentence in a Canſe of Tithes, 


wir a greater ſum, or for more Tithes, then thoſe which 


proved, either by the Confeſſion of the Party, or the 
vofs of the Witneſles, the Defendant hath juſt cauſe of 
ppealing, and theſe things being proved, he ſhall obtain 
atence, in which Appeal, the firſt Sentence ſhall be re- 
ded, as to theſe exceſles; bur as to the juſt Tithes, 


vl hall be condemnatory : In this caſe therefore it ſeems, 


lat ſeeing the Party Appealing had juſt cauſe for this his 


appeal, he ought to have his Charges he is at about the 


nces 
| prot 
ng ) 


110 tl 


Aint 
iſtanc 


| Caul 


ppeal, but not thoſe expended in the firſt inſtance : The 
aſon is, becauſe he did not offer that ſum, or thoſe 
lthes, which was really due, after the Sentence was 
mounced in the firſt inſtance ; and therefore he may 
counted malicious, and fraudulent, ſeeing he never 
fed that which was really juſt and due. And fo on 
contrary it ſeems, that the Party obtaining this Sen- 

ace, for a greater ſum than that which was juſtly due, 
W not renouncing this greater ſum, * ſo ſoon as he knew 
it was Appealed (from the Sentence) by tine Ad- 
mary, but perſiſting in the Sute, he is alſo in fault, and 
IJ be ſuppoſed to ſtand Sute, out of an intention of 
Malice, 


*TTus petens 0 
lim cadebat in 
cauſa. Myrnſ. 
haſt. de Ation- 
Seft. fi qui. Quot 
mods quss dici- 
tur plus petere, 
Seft,p!4 auren. 
ibid. 
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Malice, and Injury, and ought therefore to be condemy 
+ De comperſ. in Charges ; therefore in theſe Caſes, a compenſatiag 
wide Larf.ince Charges is to be made, for both of them Gdeſcrve to 
py of puniſhed. Let the ProQors therefore beware, +1: theſe(y 
54. fo lata {i ſes 3 (Scil.) the Proctor Appealing, tat in the Oppolith 
Sententia Con- On, and Proſecution thereof, he do pr Li} expreſly, tl 
dennatoriz in he will acquieſce in the Sentence, as to ſuch Tithes, 
withus oper ſuch a value, and that he only intends to Froſecure the} 
& judex Ap- peal, as to the exceſles aforeſaid : And let him offer tot 
p:U:rionis ſo- Judge from whom he Appeals, (or otherways beforet 
a _—_ Judge of this Appeal, at the firſt begianing of the Sue 
Re ir anieve. che ſum due: Then let the t roor Appellate, takeg 
gints, adver-that (in the aforeſaid Caſe) he do in the firlt place, 
ſar.ejzs (Sil.) before all things, renounce the benefit of the aforeſaid 
=. ceſs either before the Judge from whom ir is Appeale 
penſis, quia ini- (and that within ten Days afcer the Sentence is pronot 
que ille vidor ced, and in the preſence of the Adverſe Party) or bel 
periit centun the Judge, to whom ir is Appealed, upon the Day of 


cum non debe- th, . 
Ro pobere jj 0r]t appearance, and then if the Party Appealing ad 


$0. vide Gail- contend yet further, he is to be condeinned in allt 


Obs. prat.1.0b. Charges. 
152.943. Bald. 3, It is generally held, that the Judge to whom itis4p 
ow gry 2 pealed, ſo ſoon as he hath pronounced his Sentence, a 
Mer. Co Oe P15 . A 
&& cler. Specul. hath remitted the Cauſe back to the Judge from whon 
in tit. de ex- was Appealed, his Office doth ceaſe, and is determined 
penſe Set. nunc and he doth ceaſe to be Judge in that Cauſe ; and(| 
wdendume lefs in the faid Remiſſory Sentence, he hath Taxed Chargt 
of Sute, and alſo in the ſaid Sentence hath alſo Pronoy 
ced the Sentence of Excommunication) that he cannot 
terward Tax Charges and Compel the Party Appealit 
to pay the ſame. Yet in this Caſe Mr. Clarke faith, | 
* 41.44. 46x. hath had it adjudged againſt this Opinion, (viz) that 
penſis, Se, though in the Remiſlory Sentence, or in the Llaterlocutt 
quando & qua- Decree aforeſaid, the Judge to whom it is Appealed, ll 
= OO. remit the Cauſe back, to the Judge from whom i "ll 
facienda. werſ, Appealed, an4 doth condemn the Party by the ſaid 
Alii vero ſex. tence, in Charges, but doth not Tax the ſaid Charges 
rene Lanf. in c. that Sentence, but doth reſerve the Taxation #* of thel 
——_ " yet may he afcerwards Tax the ſame, and Execute his 
P24 © ” rencein that behalf; For if this is not Lawful in this 
{lt 
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modes admit that in caſe the Judge, - by his Remiſſory Sen- 
ioneace doth Tax the Charges, and (a Monition preceed- 


z for the payment thereof, upon ſach a Day) 'v Ex- 


Scmmunicate the Party Admoniſhed, and refuſi pay 
She fame, as well now as then, and contrarily, "But the, 
rty who ought to pay theſe Charges, doth ſo abſcond, 
he cannot be Admoniſhed to pay the ſame, before 
Day which is appointed for that purpoſe is elapſed ; in 
hich caſe the Sentence of Excommunication aforeſaid, is 
noſt extin& and determined. May not the Party to 
om theſe Charges ought to be paid, go to the Judge a- 
xin, and deſire this Monition to be renewed, and like- 
iſe deſire that a new Term may be appointed, for the 
uwyment of theſe Charges ? Yes ſurely he mayz and 
Mir: Clarke ſaith it is a thing daily practiſed. Obſerve that 
1the ſecond Monition, the Judge cannot Pronounce the 
Pirty to be Excommunicate, as well now as then ; but an 
Mordinary Monition is to be granted, as in other Monitions 
Wor Charges. Admit alſo that in this caſe of Excommuni- 
ation Pronounced in the Sentence it ſelf, the Party be 
Mmoniſhed to pay theſe Charges, and for not paying 
1s piftiem, he is Lawfully Excommunicate, Cc. and is com= 
mitted to Priſon, by vercae of the Kings Writ, dc Excome 
Wnuricato Capienao, ſo that the Party to whom theſe Charges 
nedBzre due, hath been at a -great deal of further Charge, 
utelides the Charges Taxed : Cannot the Judge in this caſe 
Fax theſe Contumacy Fees, and compel the Party to pay 
tte ſame,notwitſtanding theremiſſion aforeſaid ? Mr.Clarke 
(With he may, and therefore he concludes as above, that 
\Fwtwithſtanding the ſaid reaſon, that the Sentence or In- 
Micrlocutory Decree were Remiſſory, without the Taxation 
of Charges, the Judge may Tax the Charges of Sute, and 
kxecate his Sentence in that behalf, ſo as in the ſaid Sen- 
 Colence or Decree, he hath condemned the Party in Charges. 
Whit here it may be enquired, in whoſe preſence theſe 
Charges are to be Taxed, for the Protor of the Party 
Ippealing, hath Executed his Office, and it is determined, * $otvitur hec 
ufo ſoon as the Definitive Sentence is Pronounced, There- yer 4 Lan- 
the Party tondemned, is to be called * to ſee the a-J/- 7 auonm- 


refaid Charges Taxed ; and then if he do not appear, ,,”} Hom 


n«. $. 


P they 
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they are to be Taxed in Penalty of his Conteny 
Mr. Clarke faith, that he hath had it adjudged thus in th, 

caſe, (viz.) that though the Sentence were Remiſſn 

with ndemnation of Charges, but without a Taxati 

.in the Tame, and that if the Judge by the ſaid Sentenc 

or Interlocutory Decree, hath reſerved this Taxationt 
the Charges, until ſome certain Day, and this withoutay 

interval, and under one context of Words, (viz.) * 

* concemn YM. in Charges, and we reſerve the Taxati 

© of them, until the next Court Day, and we remitt 

© Cauſe back to the Judge from whom it was Appealef 

and hath alſo Admoniſhed the ProCtor of the Adverſary 

be preſent, to ſee theſe Charges Taxed, and a Day aſly 

ed for the payment of the ſame, that then on that Day 

aſſigned, the Judge (in the preſence of the ProQtor if 
appear, orotherways in Penalty of his Contempt, ).ns 
+ Leyfrancubi Fax theſe Charges, | and Decree a Monition for the py 

47 W 5. ment ofthe ſame. 

4. If the Party Appealing do ſuffer in the Cauſe, whethe 
by the Ads of the firſt, or the ſecond Judge, becauſe 
Proceedings are not tranſmitted,as falls often out,or becau 
the Appeal is deſerted, the Judge muſt firſt Pronounce tit 
the Party Appcaling hath made default in the proof of hi 

* Lanfranceubi Libel, and hath unjuſly Appealed, * and ſhall confirmt 
i AN Sentence of the Judge, from whom it was Appealed, ki 
Bm the Proceedings arc tranſmitted, For the Judge oughtta 
ciare ? $i velit Pronounce upon what he knows, and the Proccedings 1 
confirmare pri- being tranſmitted, he cannot have cogniſance thereof: 8 
— - x may6h 6 muſt alſo remit the Cauſe back to the Judge from whotl 
muntiare bexs Was Appealed , and condemn the Party Appealing i 
» judicatum, & Charges, and Tex thoſe Charges in the ſame SentenC 
male Apeliz= and Decree. That the Party condemned, may be a6 
"um, 3 moniſhed to pay thoſe Charges 2gainſt ſuch a Day, tol 
2ppoinced for that purpoſe, under Penalty of the Sentenomth 
of Excommunication under this form of words; © We © 
© demn the ſaid 7V. the Party Appealing in LawfnlCharge 
© made in this Cauſe, and to be made and payable by Lak 
© on the behalf of 27 the Party Appellate, and we Tax tht 
© {#id Charges, to ſach a ſum, (let the Proftor take aye 
that Faith be made upon the Taxztion of theſe Charge 
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we |, 
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and we Decree, that the ſaid V. ſhould be admoniſht to 


Wy the faid Charges before ſuch a Day or Feaſt, to the 
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| Party Appellate ; and if incaſe he doth not obey this 
our Monition, within the faid Term, ws Excommunicate 
the faid N. (this our Monition preceeding, and his Con- 
tempt following) in Writing, by this our Definitive Sen- 
tence, and do Decree him ſo to be Excommunicate, as 
well then as now, and now as then, &c. 
5- Then the Profor who obtaineth this Sentence, muſt 
xure a Motion for the payment of theſe Charges, 
ich Monition muſt alſo contain the Excommunication, 
letter Denunciatory, which muſt be duly Execaed, 
90n the Party ſo Condemned in Charges, (that is, the 
rty muſt be Admoniſhed to pay the ſame, againſt a Day 
ppointed, under Penalty of the Sentence of Excommuni- 
ation Pronounced againſt him, 1n caſe he pay them not.) 
Ind if the ſaid Party takes no care to pay the ſaid Charges, 
thin the Term or Day appolated, then the Letters of 
Kcommunicatiun, which are to be denounced, muſt be 
jiren'to the Miniſer of the Pariſh Church, where the ſaid 
y Inhabits, who muft denounce the fame, and make a 
tiicate thereupon, as was ſpoken before concerning 
communications : And if ke -perſeveres in this State of 
communication, forty Days and more, he is to be ſig- 
fed to the King's Majeſty, and the Kings Writ is to be 
Idtained, in order to the apprehending him, Cc. 
6, Ifthe Party obtaining this Decree, in the caſes afore- 
ad, takes not care (through his negligence or other ways) 
d Execute the ſame in due time, (to wit, vpon ſome of 
le Days within the time aſſigned for payment) or per- 
ups after it is Executed, doth not take care to certifie of 


"Ps Execution, fo that the Certificate upon its Execution is 


lſcontinued, then the Prcor muſt acquaint the Judge 

ud alledge that this Decree, already taken forth to ſuch 

teffe&, is periſhed without any fucceſs, and therefore he 

bt deſire that this Decree may be renewed, and that the 

ity may be Admoniſhed again, to pay the aforeſaid 

alrges, or elſe to appear, fc, which Petition the Judge 
ees. 


com- 


7: Though the Party grieved by any nullity, may 
| P » plain 
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plain thereof, before a Superior Judge, becauſe he is the 
Ordinary Judge for all Cauſes whatſoever, and hah 
knowledge in Cauſes, as well of Appeals, as Querels: 
Yet may he if he will, go to the ſame Judge, by whom, 
is grieved, and alledge this nu)lity before him, and th 
Judge (the nullity being made appear to him) ought, ax The 
is wont to revoke the fame, which if he doth not, thenj 

juſt Cauſe given for an Appeal. For Example, if any Jude: 
Pronounceth a void Sentence, (that is, where the Advers 
Party is abſent, or where the Witneſles produced in the 
Cauſe were not received, or in a Plenary Cauſe, when th 
SutFis not conteſted) the Party againſt whom this $e 
tence is Pronounced, (if he is called to ſhew Cauſe w} 

the Sentence already laid, may not be put in Execution i. 
he may alledpge this nullity, ſpecifying the ſame particuly 

ly : For a general Allegation, that the Sentence js null, iff 2. 
of no effect unlzſs the Party ſo alledging, doth ſpecifie thi 


nullity. 

8. It is not Lawful either to Appeal, or to Complaint 
way of Appeal, from a Superior Judge to an Inferior 
yet if in any Cauſe, depending before an Inferior Judy _ 
any Sentence Pronounced, or any ACt done, is objedellſ | 
before the Superior Judge, in order to hinder your inter} 4. 
tion or to confirm the intention of your Adverſary, yulj ; 
may alledge and object this nullity : And if you provengh « 
the Inferior Judge (though principally he had not Co} x. 
niſance of this nullity) yet he ought ſo to Pronouncey - - 
and adjudge in the Cauſe, like as if this void Sentence ol / 
AR, bad not been Exhibited before him, and he may Proj 6. 
nounce fo tacitly concerning this nullity. 
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a Sentence. 
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1. Of an Appeal from an Interlocutory Decree, which bath 
the ſame force and power with a Definitive Sentence, 

2, In what caſes it is expedient to Appeal at the time of Pro- 
mouncing Sentence. 

3. In what caſes it is not convenient to Appeal at the time of 
Pronounciug Sentence, and how the Party (againſt whom 
it is Pronounced) muſt proteſt to Appeal, and accept the 
ſaid Sentence in part, or ſo far as it makes on his 

art, _ 

The manner and order of a Fudicial Appeal, from a De- 
finitive Sentence, which 3s called an Appeal at the Afts 
of Court. 

$. The various form of drawing an Appeal, either from a 
Definitive Sentence, or an Interlocutory Sentence, in re- 
ſpet of the Party that Appealeth. 

6. The order of Proſecuting an Appeal, from a part of the 
Sentence only, © 


_ every Interlocutory Decree, | having the force + z:gulariter 4 
of a Definitive Sentence it is Lawful to Appeal, el- Sententia n- 
ter viva wore, at the As of the Court of the Judge OR 
Wo Pronounceth the ſame, or within fifteen Days after. —a—_ 
n Writing before a Notary : But yet in Appeals from limitatur 4 


IA! lieſe Interlocutory Decrees, which have the force of a Defi- La1f7. c- quo» 


litive Sentence, Mr. Clarke ſaith that in his PraQice, (an 168, 
be faith, he has known other: $kilful Practitioners do) 


niam, de Appel. 
d ite 68 
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* Qu-enam con- he rather choſe to Appeal in Writing * than at the A 
ſtirumt diffe- Court, becauſe that in Writing he could ſo ſpecifiet 


pee , Fat, and declare that FaQ in which the grievance jgj 


Sent. defin. & flicted, from the preceding AQts, and draw forth 
Interlocutoria, grievance, from which it is Appealed, fo to the life, t 


plene emurre- it, may appear evidently that the Judge hath inflifte 
” mug * Toro grievance z which could nag ſo eafily be made appear, 


predifo n. 6g.1t were Appealed at the Atts of Court from a grieya 
61. © inter Beſides, by this Appeal, thus interpoſed in Writing, ali 


eaſdem diff no- 1... : | ah A; : 1 1+ 
caſi nie bel may be drawn without much difficulty : For a Libel 


ub inter]. 4.624 an Appeal from grievances, ought to be conformable wlifpai 


Appellari in thereſcript, that is, the Inhibition,and the Inhibition api 
ſcripts © ſie to the Appeal ; becauſe in the Inhibition or Reſcript, iſh 
—_ contained the true tenor, and effect of the Appeal. | 
Iimmus in pra. although it is ſaid above, that every Appeal ovght to 
c. 105.85 106. interpoſed within fifreen Days, from the time of the & 
__ wy < tence Pronounced, or the grievance inflicted, yet this 
| adage be underſtood, only where the Party hath notice, ffi 
' 1724. lit. 4. knowledge of it, for otherways not; for the time of þ 
Keinbard. diff. peal is current from the time of your knowledge or notic 
Jud. 35. Cc. for if a Sentence is Pronounced, or an Interlocut 
Decree, (which hath the force of a Sentence) which! 
null (Scil. being made in the abſence of the other Pay 
not Admoniſhed as above) is interpoſed, then is it Lani 
ſul to Appeal, or complain of its nullity, (either belogi 
the ſame Judge or before a Superior) within fifteen Ds 
after he has any notice of the ſame. 
2. If a Sentence is Pronounced in a Matrimonial Call 


3gainft the Plantiff, by which the Defendant is Abſolrti 


from the Petition of the Plantiff; it oftea falls out t 
the Defendant ſuppoſing by this Sentence, that it is Lal 
ful for him to contra&t Matrimony with ſome other dl 
often times {o contra® it, and get the ſame Solemnizel 
Lixewiſe if two Clergy Men contend about a Beneic 
and Sentence is Pronounced, that ſuch an one of thokit 
two ſhall be Inſtitnted and Indufted 3 in purſuance « 

which Sentence, the ſaid Clergy Man doth get himſelf 
ducted, or at leaſt Inftituted to the fame within the tim 
2.10wed the Adveiſe Party for an Appeal ; in like mante 
2119, if it is conteited in the Prerogative Court, _ 
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he Adil, and the Judge doth Pronounce Sentence for the Will: 


ecifie theſ0rif it is conteſted about the granting of anAdminiſtrati- 
ce 1s inWen, and the Judge doth by his Sentence, commit the Admie 
orth thriſtration to either of the Parties in Sute; the Executor or 
life, tafl4iminiſtrator (under colour of theſe Sentences,and whilſt 


nflidted 
Ppear, 


Tlevanc 


ke delay or time given for an Appeal doth depend) is 
ont to intermeddle with the Goods of the Deceaſed, and 
0 alienate the ſame, and ſometimes to releaſe Debts, and 
ng, alicommence Actions at the Common Law, for the recover- 
a Libelining Debts. In all theſe caſes, it is expedient for the Party, 
mable taffſezinſt whom the Sentence is pronounced to Appeal im-- 
ion apaimediately at the Acts of Court, as in the fourth number 
(cript, vſftert following. For if at the time of Pronouncing the 
al. AWSntence in a Matrimonial Cauſe, you do Appeal ; and 
ht to Eftte Party who obtained this Sentence, (notwithſtanding 
' the Safſttis Appeal) doth Marry ſome other ; the*Parties Solem- 
; thisisFaizing this Marriage, are to be ſequeſtred z or ſeparated 
tice, oily the Judge of this Appea), in the firſt place, and are al- 
ne of Aj to be Canonically puniſhed as Contemners of the Ec- 
Ir noticeFceſiaſtical Juriſdiction, as much as if the Marrizge had 
locutorW@kken Solemnized againſt the judge his command, and 
which hilt the Sute were depending : Therefore ia this caſe the 
r PatyMWarty Solemnizing this Marriage, cannot pretend himſelf 
S It LavFignorant of ſuch a judicial Appeal, ſeeing it was interpoſed 
r belorFin the preſ:nce of his Proftor ; which otherways he might 
en Dare pretended, if the Appeal had been extrajudicial, or 
made out of Court, Likewiſe, if in a beneficial Cauſe 
the Clergy Man who obtained Sentence, (knowing that 
tis Appealed from the ſame, at the time of the Sentence) 
lth endeavour to get himſelf Inſtituted and InduQed;this 
ſtitution and Induction is reckoned among the things or 
Wtters atterapted, and as ſuch is to be revoked, firſt of 
al, by the Judge to whom it is Appealed. Likewiſe in 
Teltzmentary Cauſes, and thoſe about Adminſtrations, if 
| Wide judicially Appealed in the ſaid Canſes z both the Par- 
Vance "lies who poſſeſs the Deceaſed's Goods, and alſo thoſe who 
mſelf WY one the Deceaſed any thing, upon Bond, may keep the 
the tinYlame in their hands, whilſt this Appeal doth depend with- 
{ Man0rgot any dammage,though an Aftion be commenced againſt 
about Tide for the fame, by him wha obtained the Sentence. Be- 
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ſigned for an Appeal, by the Statutes of this Realn) 


cauſe that by this Appeal, all the force and effet of the 
ſaid Sentence is ſuſpended (until this Appeal be ended 
as much as if no Sentence at all had been Pronounced. 

3. If the Party againſt whom the Sentence is Pronow. 
ced, doth believe, that if he Appealethat the AC of Coun, 
the Judge (being offended at him Probably, becauſe te 
hath Appealed from him) will aſſign him, two ſhort al 
incompetent Terms, or times for the Proſecution, a 
Certifying the Appeal, thus interpoſed by him ; ſoasthit 
within that time he cannot Proſecnte the ſame, nor gin 
his Client an account of the Pronouncing this Sentene 
nor be informed of his Reſolution,whether he will acquieſe 
in this final Sentence, or Proſecute the Appeal already ir 
terpoſed. In this Caſe, it is not convenient that hedo 4j 
peal at the Atts of Court, at the time of Pronouncing thi 
Sentence, but rather in Writing, before a Notary Public 
within ten or fifteen Days (at the moſt,) after the ſame 
is Pronounced : For in this Caſe the ſaid fifteen Days (a 


being elapſed, the Party Appealing is to be called, or! 
ther, he is wont and may be called, (becauſe the Party 

for whom the Sentence was given, is deſirous to have the 
ſame put in Execution) to ſhew cauſe why the Sentence 
may not be put in Exectſtion, before the Judge from whonſſfar as 
it is Appealed, can aſfign the Party Appealing a time to} thing 
Profecute, and Certifie this his Appeal. Alſo if Sentence ty, C 
is Pronounced in a Cauſe of Tithes, and you Appeal fron 4 
the ſame, at the time of Pronouncing thereof, the Judge my 
may immediately (by vertue of the Statute,) put li fore! 
Sentence in Execution, as to the Charges, and may Tu the | 


the ſame, notwithſtanding the Appeal, and the Inhibition] Joke 


of the Superior Judge. If therefore you do Appeal fron Pron 
this Sentence, out of Court, in Writing before a Notary] Whon 
Publick, the aforeſaid Sentence as to thoſe Charges, Is no ms 
to be put in Execution, unleſs (as is ſaid above) the Par-JÞ From 
ty again whom the Sentence is Pronounced, be firſt called #\, + 
to ſhew Cauſe why the ſajd Sentence may not be put ity Rerer 
Execution 3 and unleſs the Party Appealing (if he ſuch 
pezrs) doth alledge thit it is Appealed. The Party Ap 
pealing thus Extrajudicially, or out of. Court, hath - 


TIrRT. V. 


ol this advant22e, (Scil. ) he may give his Client a certain 


in- ſeem to acquieſce in this Sentence, but if this Sentence 
-f doth make partly for, and partly againſt you, (viz. be- 
g thiſf| cauſe the Charges either are not Taxed in the ſame, or 


f@ſo Appeal to our [aid Sovereign Lord the King, in his Court of 


Eccleſiaſt ical Courts. 


acconnt, of the Pronouncing the Sentence, and of the Ap- 
peal wrich is interpoſed, and may receive full fatisfaQtion 
from him, whether or no he ſhall Proſecute this Appeal, 
and whether or no he ſhall interpoſe another,if the Charges 
are Taxed, to over preat a ſum. Yet if in the aforeſaid 
Caſes, you do not Appeal at the time of Pronouncing the 
Sentence 3 It is very requiſite however, that you ſhould 
diſent from the ſame at that inſtant (and proteſt as to 
the nullity of it, and of a Grievance, and of your inten- 
tion of Appealing from the ſame, within the time limited 
by the Law for that purpoſe) leſt otherways, you ſhould 


perhaps, becauſe the Party for whom the Sentence is 
Pronounced, is condemned in Charges, made on your 
part, as falls out ſometimes in Matrimonial Cauſes ; then 
x it more ſafe for you, to accept the ſaid Sentence, ſo 
far as it makes on your part, eſpecially in as much as it 
scondemnatory, or condemning the other Party, to pay 
Charges to your Client, &c. and you mult acquaint the 
Judge alſo, that you do acquieſce in the ſaid Sentence ſo 
far as it makes for the intention of your Client, but in all 
things elſe diſſent, and proteſt (as before) of the nulli- 
ty, &c, of a Grievance, and of Appealing, &c. 

4. The Party againſt whom Sentence is Pronounced, 
my (at the very ſame time of Pronouncing it, and be- 
fore the Judge deth proceed ro other things) Appeal with 
the living Voice, * or by word of mouth, delivered and * Lanfraxc. «, 
ſpoke at the Acts of Court before the ſaid Judge who'doth PR—— 
Pronounce the Sentence, (who is called the Judge, from {;.," 7; 1% 
Whom it is Appealed ) And this Appeal he may interpoſe, rineni vel il- 
”n manner and form following. (Fiz. I do diſſent from the lico Appellare, 
Irmouncing of this Sentence, and do proteſt as to the nullity there- 
if, and of Apſſealing ( from the ſame ( ſalva veſtra re- 
Jerentia Domine judex) 4s Null, Invalid, Injuſt, and as 

b Pronounced ) to Our Illuſtrioxs Prince and Sovexcign , 
CHARLES, &c. and to his Court of Chancery. And here I 


Charcery ; 


Chancery ;, and I do deſire that the Apoſtles may be givmy 
- me, and to my Client with effeft, with all ſpeed imaginght, 
(for unleſs the Apoſtles be asked, the Appeal availeth nat) 
Ard of this nullity, I do alſo equally and principally complaint, 
and require you, the Notary Publick (that is, the Regiſter, « 
Writer of the AQts) io draw me 4 publick Inſtrument, upmth 
Appeal, thus by me interpoſed, and I deſire the Witneſſes len 
preſent, to give their Teſt imony upon the Premiſſes, &c. The 


is Pronounced, 


Days, before a Notary Publick and Witneſles. Thereft 


peal, that ſuch a Judpe, in ſuch a Cauſe, and betwitt 
ſuch and ſuch Perſons, Pronounced a pretended Defitt 
tive Sentence, for the part of N. againſt the ſaid M.Iy 
which among other things, he hath diſmiſled the aforeſaid 
N. the Defendant, from the Inſtance and Petition of tit 
{aid 44. asto the things alledged, and related in the Like 
given in on the part of the ſaid 2. and hath alſo Cov 
+ $i jadex 25- demned him in Charges Þ made or pretended to be matt, 
folvirvidumab on the part of the aforeſaid N, the Defendant. Butiftk 
graum. Linfr, Sentence is Pronounced againſt the Defendant, then th 
7, 4107. n. 10. APPeal is to be drawn on this manner ; (Sci/.) that ſud 
| 15. d-expenjic, a Judge, &c. (as above) by which, among(t other thing 
© 7 14- , he hath Condemned me, not only in a c@tain preten 
Legacy, or in certain T ithes, but alſo, in certain pie 
tended Charges, &c. and although the Parties Appealinþ 
(not only by the modern, bur alſo by ancient Pratice) 


[ 
| 
| are not wont to declare, or ſpecike many Things, ( 
| : "t 
| 

| 

| 

| 


Writer of the Acts, ought to inſert the names of the Wit- 
neſlſes, (into his A&t which is made, vpon the Pronow-Y:lthou 
cing of every Sentence) which are preſent when the ſaneLibel 


5- Seeing (as was ſaid above, of an Appeal froma 
Interlocutory Decree) it is Lawful to Appeal (either 
from a Definitive Sentence, or from any Interlocutory De 
cree, which hath the force of a Definitive Sentence,) x 
the AQ of Court of the Judge, by word of Mouth, at th 
time of Pronouncing the Sentence, ſo alſo (as was fail 
before) is it Lawful to Appeal in Writing, within fiftee 


in theſe Appeals in Writing,from Definitive, or Interlow 
tory Sentences, if rhe Sentence is Pronounced againſttie 
Plantiff, the Party Appealing is wont to declare in his Ap 
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iv ol the aforeſaid caſes) in their Appeals more than what are 
rinahle, above recited 3 yet I think it very convenient (ſaith 
hb not) Cote) for thoſe Parties ſo Appealing, to add and ſpect- 
lain fe theſe things or matters following. (45z.) If the Plain- 
ter, oÞtif appeal, then is it requiſite that he ſay in his Appeal, 

por thFUthat he bath ſufficiently proved * the Libel, given in on * rorma iter, 
ſes bn his part, notwithſtanding which, the Judge Pronounced 02 eff ignore, 
« Tithe abſolutory Sentence as above. If the Defendant Ap- — fir 
e Wit-ſpeal, then is it requiſite that he add in his Appeal, that arſon, ay 
Ono although the Plaintiff made default, in the proof of his Archiepiſ. Ebor. 
> ſanlibel ; yet the Judge Pronounced a Sentence, Condemn- #2 fecerum 
ing him in a Legacy or in Tithes, as before. What things Frag onunc— 
oma zre to be inſerted in Appeals, from an Interlocutory De-cu; eriam in 
(either cree, is ſpoke at the firſt number of this Chapter. Curizs Epiſcop. 
ry DlÞ 6. fit is Appealed in general, from the wholeSentence, 5f: _—_— 
ce,) a the Party Appellate may adhere to the oppoſition of his Ad- gms m_ 
at tle rerfary, and may uſe the benefit thereof, (though he do 5:yjptjs. 
1s fad not altogether Appeal from the ſame) to wit, becauſe 

fifteen the Judge hath not Condemned the Party Appealing in 
refore} Charges, or in the caſes under writ. And if it doth ap- 
rloc-E pear befgge the Judge of the Appeal, thar the Judge from 
ſt tieY whom it is Appealed, ought (by thoſe Proofs made be- 
is Ap-Ffore him) to have Condemned the Party Appealing, in 

wit more Tithes or in a greater value for the Tithes, or in a 

Xl F greater ſum for the Legacy Sucd for ; the Party Appel- 

M. vv late (as to thoſe things that is, as to greater Tithes, or a 

read preater valne, &c.) ought to chtain a-Sentence for them, 

of tie F before the Judges, to whom it is Appealed. The like may 

Lit F be done alſo, if in the Appeal, the Party Appellate doth 

Cor prove that there is a greater ſum due to him, than that 

matt, M which is contained in the Sentence of the Judge, from 

if whom he Appeals. But in thoſe caſes wherein it is Ap- 

n tie F pealed, becauſe the Judge doth Condemn the Plaintiff, 

; fu Y (who obtains the Sentence) in Charges, or doth not Con- 

hung F demn the Adverſe Party in Charges, and the Party Appeal- 

nded F ing doth acquieſce, as to-the reſt, (viz.) as to the prin- 

| prev Cipal Cauſe : In this caſe unleſs the Party Appellate do 

ling F allo Appeal from the Definitive Sentence, and doth Pro- 

tice) cute the ſame ; he cannot uſe the benefit of the afore- 
(in Þ fd limited Appeal, nor adhere to the Appeal of his Ad- 

ti verſary 
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verſary, ſeeing he acquieſced in the Sentence, and it effivicar G 

ſufficient for the Party Appealing in thoſe Caſes, to projellan Arc! 

that the Sentence was Pronounced on his part, and apzinffilefore 

the Adverſe Party. And from thence comes that penerdfling W' 

+ Ltnfranc. c. Concluſion, Qu0d Vit Viftors Condemnabitur in expenſu bſſnot ad! 

quoniam de ex- For the better underſtanding Mr. Clarke's meaning is this for the ! 

penſ5.7+2 J deſire the Reader to look over Mr. Clarke's Praftice, kilfes and 

, Title de Proſecutione Appellationis a parte Sententie tantium, Wt in! 

from v 
krly. 

UithePl: 

Judge 

ter or 

his Ap 


CHAP. III 


The manner of Appealing, and Proſecuting Appulſd th 
. from Grievances, likewl 
Griev: 

ſerve 1 

SECT. Þ , : -_ 

Ads of 

1. What an Appeal (from Gricvances) is. © if he c 
2. The manner of proceeding in a Cauſe of Appeal, frnYnotar 
Grievances. For it 


3. In what Caſes it is requiſite that the Party Appellate #limits 
' Confeſs the Grievancesgo avoid Charges, + take p 
4: In an Appeal from a Grievance, that is laid in a CauſetGriey: 
Correftion, the Judge from whom it is Appealed maykEinterlc 
cited to appear to anſwer in a Cauſe of Appeal though #Wenter 
be not Appealed particularly as to him, 
5. The Party Appellate, in a Cauſe of Grievance may proctltite 
in the principal Canſe, whether the Appellant will or nm, \,, | 
(the-Grievance not being diſcuſſed, nor the Charges paid)in a C: 
wrleſs the Grievances ars juſtified in the end of the Sue, the co 
6. At whoſe Charge the Proceedings of the Inferior Jul Ylthe ot 


* Appel.tri po- 
zeſt mw __ muſt be tranſmitted, if the Grievances are confeſſed. Griey 
mine illatoe. princi 
| Lanf. c quo N Appeal from a Grievance * is ſaid to be, wht JVere 


niam de Appel. 
1:69, verſ.unde OD - ; : 
in caſu non. CI Within the Province of Canterbwry ; or his Official of 


Viar 


an Inferior Judge, to wit, the Biſhop of any Div A 
to: 
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d it vflvicar General, or Commiſſary in any part of his Dioceſe or 
rowllan Arch-deacon, or his Official do inflit any Grievance, + + Ze vocantur 
ozinfliefore the Sentence is Pronounced, (to wit) by rejett- 7*7judiciales 


enedfling Witneſſes, which ought by Law to be admitted, or by = ar nan 


fu, bac admitting a Matter or Allegation, which is concluſive, f.de Appell.nes. 
s this or the like : So alſo on the contrary, by admiting Witneſ- F9b4r-4nanias 
*, liflfes and Matters, which are not by Law to be admitted : JOE 
wn, (but in theſe Appeals from Grievances, the ſaid Grievances geyris circa fi- 
from which it is ſo Appealed, ought to be expreſt particu- zem. 
larly. * For it is not ſufficient to ſay, that in ſuch a Cauſe « 77, corre in 

— llc Plaintiff or Defendant produced Witneſſes, and the nuitur ex eo 
Judge refuſed to admit them, or he gave a concluſive mat- ys dicitur de 
ter or Allegation, which the Judge rgjefted, but in this 7" we nee 
his Appeal he ought to inſert the Names of the Witneſſes, je xc, 
id the Things contained in the Matter rejefted, and fo Mug. in Sef. 
likewiſe he ought to do in all Appeals that are made from £7ecc4en- 7 1. 
Grievances, or elſe the Appeal avails nothing. And ob- 
ſerve that all Appeals from Grievances, ſo as they be not 
ſuch as have the force of a Definitive Sentence, ought not 
to bg interpoſed viva voce, or by Word of Mouth, at the 
As of Court, but in Writing before the Judge himſelf, or * 
if he cannot conveniently meet with him, then before a 
frnYNotary + Publick,and Witneſſes,and that within ten Days. + Vide notatz 
For it may be doubted, whether or no the Statute, which *” _ Un 
limits fifteen Days for the time of iaterpoſing Appeals, I 
take place as to thoſe Appeals which are interpoſed upon Y 
Grievances, or only from Definitive Sentences, and thoſe 
FFlnterlocutory Decrees which have*the force of Definitive 

ſentences: Yet in theſe Caſes, it is very ofren wont to be 

kppealed after ten Days, and within fifteen. See the Sta- 
roclture 28. Henry the Eighth Chap. 1 9. 
- 2. Intheſe Appeals you mult proceed in all Things, as 
pa na Cauſe of Appeal, from a Definitive Sentence, as to 
«ie, Fthe conteſtation of Sute; the conchuficn in the Cauſe and 
Ju tle other judiciary and ordinary Acts: For a Cauſe of 
* PGrievanceas to thoſe things, doth follow the nature of the 

principal Cauſe z (that is, if the original or principal Cauſe 

whet Bvere Plenary or Summary, the Cauſe of Appeal is ſuch 
Dio- Yilbo) except that in a Cauſe of Grievance, it is not Law- 
al of ful to alledge Things already alledged, nor to prove Things 


3 
2] ce JaK?'s 
»o + % + %& 
, 


ped 


a 
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T1 


already proved, as in Cauſes of Appeal from Definitie® 


Sentences: For the Grievances are to be juſtified by the 
F Panorm.Cor. Aﬀts of Court, + of the Judge, from whom it is Appealed; 
fot. pars. 1.Con- : , i 

unleſs the Grievances were omitted out of the proceed 


+2. Sett.ltem , , : , 
_- on — ings, or unleſs the Regiſter would not inſert intothe A 


Iv. of Court, thoſe things deſired By the Party AppealinnW"% 


(viz. the admiſſion of his matter, &c.) or unleſs it! 


Appealed from threatning words, uttereddy the Judgen# 
Court, or unleſs it do not appear by the AQts of the Judy, 


that the Party Appellate, (that is,he at whoſe Petition, the 


Office of the Judge is pretended to be Promoted) hath{tall 
Sollicited the Judge to Proceed in that Cauſe of corret-W0 


on of his mere Office; although the Appellate, doth rea 

ly promote the ſaid Office. For in theſe caſes of cor- 
reqion, the Parties Appealing, are ofren wont (out « 

favour and reſpe& to the Judge) to cite and proceed x 
gainſt the Promotor of the Office of the Judge, and nt 
againſt the Judge himſelf; But if by the AQts of the Judgy 
from whom it is Appealed, it doth not appear, or is nt 
manifeſt, that the Grievances impoſed, (and from which it 
is Appealed) were impoſed at the inſtance of another per- 
fon : Inthis caſe the Proctor Appealing ought to take care 
that in the firſt [nhibition, he obtain a Ciration againſt the 
Judge, (from whom it is Appealed) to anſwer in a Cul 


of Appeal. The reaſon is, becauſe the Party Appealing 4 | 


is oftentimes Grieved with great Charges, in proving tht 


there was another Promotor of the Office of the Judge. 


And if he doth not prove this direQly, the Party Appel 


late is to be Abſolved with Charges, though the Judy * 


might probably proceed unjuſtly,and illegally in the Cauſe 
Whereas it is otherways if you make the Judge, fron 


whom you Appeal, a Party in this Appeal: For then it 


either any injuſtice or nullity do appear by the Proceed 
ings tranſmitted, the Party Appealing will obtain Sentend 
againſt the Judge with Charges, as in the fourth number 
following. And it ſeems very Conſentancous to equith 
that the judge ſhould undergo the Penalties, and pi 
the Charggs, if hedoth proceeil injuſtly in the Cauſe, wil 
his Office is voluntarily promoted : For a.!mit any thitg 
that was injuſt were requeſted of the Judge, yet he ouge 
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o Decree right, and it the Party Appealing do either by 
the ſhe proceedings of the Judge, from whom it is Appealed, 
by other Proofs, (in the aforeſaid Caſes,) prove his in- 
ention, he ſhall obtain Sentence with Charges: And the 
7 Appellate, if be were Plantiff in the firſt Cauſe, he 
-{Wy2ht to Proſecute the ſame, before the ſaid Judge, to 
*Whom it is Appealed : Which if he is unwilling to do, the 
arty Appealing may alſo obtain an Abſolutory Sentence, 
n the principal Cauſe, with Charges, 
3. It the Party Appellate doth believe that the Party Ap- 
eling hath Appealed juſtly, it is expedient (to abbreviate | 
; ates, and avoid Charges) that the ſaid Appellate, (at the 
1 Fine of relating the Inhibition) do confeſs the Grievances 
Þpccified in the Inhibition, or in the Libel (if it be given) 
adthat he conſent that it may be proceeded in the prin- 


out « 

- + Wipal buſineſs, and alſo that he offer Charges which are 
1d natFMzde upon that account : For the Party Appealing is not 
Judge, Pdliged to proceed in the principal Cauſe, (if the Grie- 
is not Fances are confeſſed) unleſs the Charges of this Grievance 
hich ice firſt paid 2 Which being done, if the Party Appealing 
r per-þcre Plaintiff in the firſt inſtance, he ought to be requeſt- 
e care Fd to proceed in the principal Cauſe, according to the 


rm of the late Acts, had and made before the Judge, 
Tom whom 1T 1s Appealed; and if the Party Appellate were 
ealin; Fiintiff in the firſt inſtance, he may proceed in the prin- 
o tht fl Cauſe, whether the Party Appealing will or not; 
Judge, (cauſe the Party Appealing, by this his Appeal, kath con- 
appel-FFated to the juriſdiCtion of the Judge, to whom he Ap- 
JadeeFealeth, and bath made him Judge of his Cauſe, 

Caſe 4 In every Appeal from Grievances, <cfpecially in a 
fron arſe of Correction, the Grievances are ſaid ro be impo- 
hen if, as well of the mere office of the Judge, (from whom 
occed- Ms Appealed) as alſo at the inſtance of 7. and XV, yet 
leParties Appcaling in theſe caſes, (out ofreſpett to the 
Wee) are wont to delirea Citation to be Decreed, azainſt 


yz but cf the merc Office of the Judge, the Party Ap- 
| Pealing 
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pealing in this Caſe may deſire the Judge to whom it is; 
pealed, (after Sute is conteſted with the Party Appell 


to Decree a Citation againſt the Judge, from whom iti 


Appealed, to anſwer in a Cauſe of Appeal : And if fe of 


appear, the ſaid Party Appealing mult give in a newLike 


and immediately Exhibit the Proceedings of the ſaid Juds . 


(viz. the ſaid inferior Judge) and tranſmitted þy hi 


in the ſaid Cauſe, and betwixt the ſaid Parties : And inf 


preſence of the ſaid Inferior Judge, or his Protor, th 


aforeſaid Party Appealing muſt proceed to Sentence i 
the Cauſe. And if the Judge- from whom it is Appeale 


cannot juſtifie his Proceedings, the Party Appealing is 


be Abſolved, (as to thoſe Matters, or Things laid again 


* Vb; fertur him) by the Abſolutory * Sentence of the Judge, to whe 
| _] he Appeals : And the faid Inferior Judge from whom 
vatione judicij, APPEals is to be Condemned in Charges of that ſecondi 


deber afor in ſtance : But the Party Appellate is firſt to be diſmilled mit 


expenſis con- 


demmari. Lan 


expenſe 1.27» 


Charges : That is, he who was the Promoter of the Off 


'of the Inferior Judge, muſt it ſeems be diſmiſſed wit 


c« quoniam de 


Charges, and the Judge muſt pay Charges. This Mr. C 


0 at 
le Ir 


the 


oy th 


c dir 


ſaith, he hath known praQtiſed, (viz.) the aforeſaid Judgſ 
to be called, in a Contradittory Court. But here it is1feei 


be noted, that although at the ſecond number beforegt 
ing, it is ſaid that in the Proceedings tranſmitted, theGn 


vances do not appear to have been impoſed at the Petityſi 


on of the Party Appellate, particularly named in the yi 
peal, and that the Party Appealing may deſire that it my 


be proceeded againſt the Judge, from whom he Appel he 


and that the ſaid Judge may be called to anſwer ina G 


of Appeal ; yet is it Lawful for the ſaid Party Appealng 


to prove by Witneſſes, (that the Party Appellate did 
mote the Office of the ſaid Inferior Judge, from whom 
Appeals, or that the ſaid Judge did initigate him top 
ceed in the ſaid buſineſs of correction) notwithſtandi 


that nothing is tranſmitted of the Proceedings had or maliſ 


before the faid Judge, from whom it is Appealed: A 
this being proved, the Party Appealing hall obtain 


tence againſt them both; that is, both againſt the iſe 


Party Appellate, and alſo againſt the Judge. 
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sf 5. If in a Matrimonial Cauſe, the Deferidant (knowing 
lat the Plaintiff can fully prove by Witneſles, or by the 
bd it sconfeſſion of the Taid Defendant, the matrimonial contraCt 
if tefalledged, out of an intention of protraciing the Sute, and 
Libd;Ferievitig the Plaintiff with infinite Charges, and alſo to 
Jade: prevent-tHe pronouncing of a Definitive Sentence, for the 
y linMatrimony alledged) doth Appeal from certain pretend- 
And infled Grievances, whereas in very deed there were never any 
r, tkeGrievances impoſed. Likewiſe if theDefendant inaCauſe of 
legacy, (at leaſt where the Legacy is conſiderable, that 

phe may by frivolous Appeals protract the Sute, and keep 

he Legacy in his cuſtody, whilſt the Sute depends, and 

þ pay the Charges of Sute, with the uſe of the Lega- 

) doth Appeal from pretended Grievances, when in 

ery deed, there was not any Cauſe of Grievance, offer- 

0 at all. In theſe caſes the Party Appellate, (fo ſoon as 

be Inhibition is returned back, and Certified to the Judge 

i the Appeal) he may conſent, that it may be proceeded 

rfly the Jadge of this Appzal) in the principal Cauſe, ac- 
ording to the form of the late Ats, which were had and 
Keone before the Judge from whom it is Appealed. And 
15iFeing the Party Appealing, by ſuch his Appeal, hath re- 
poWuſed the Judge, (from whom he Appeals) as one whom 

eſe ſuſpets, and not a competent Judge on his behalf, 
tid hath conſented to the Judge of the Appeal, as a fir 
Judge on his part ; therefore he may be compelled (whe- 

ſer he will or rot) to proceed in the principal Cauſe; and 

le Party Appe!late is not obliged to pay the Charges of 
wgvricvance: Yet the Party Appealing, (if he thinks he hath 
oppealed juſtly) may alſo proceed in the Cauſe of Grie- 
ace; and if it doth appear by the proceedings, that the 

ud Appellant had a jnit Cauſe of an Appeal, he ſhall ob- 

og Sentence with Charges : And if on the contrary, he 
default in the proof thereof, then he is to be compel- 

a to pay the Party Appellate his Charges. 

6, If before the proceedings of the Judge (from whom 
FAppealed) are tranſmitted, the Party Appellate doth 

onfels the Grievances, and doth conſent that it ſhall be 
Moceeded in the principal Canſe, and doth pay the Char- 

58 of the Grievance z the Party Appealing (if he were 
! Q Plaintiff 
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Plaintiff in the firſt inſtance, he ought ro tranſmit the pre. 
ceedings at his own coſts z or otherways,, the Judget 
whom it isAppealed,cannot proceed in the principalCak, 
Likewiſe if the Party Appellate were Plaintiff in the ff 
inſtance, and deſires that the Judge of the Appeal ſhoul 
proceed in the principal Cauſe, he mult take care top 1 
the Proceedings tranſmitted at his Charge. The Defendat 
may alſo in the firſt inſtance, whether he were the Par 
Appealing, or the Party Appellate, if he knew thatthe 
Plaintiff did Inſtitute an injuſt ACtion in the firſt inſtand, 
and knowing that he hath been at a vaſt Charge in the Sut, 
already (that ſo he may recover the ſame again in tht 
Appeal) he may cauſe the proceeding to be tranſmitted, 
but at his own coſts. Yet admit that the Party Appell: 
will not confeſs the Grievances, but (having a mind to+ 
void Sute, and future Charges) doth conſent to the Judg 
of the Appeal, and doth agree to proceed in the princip 
buſineſs; then if the Party Appealing doth believe thatis 
can prove theſe Grievances, and if he will conteſt furthe 
about the ſame, he ought to tranſmit the proceedings4 
his own Charges; which thing if he refuſeth, then he ougit 
to be condemned in thoſe Charges, which the Party A 6: 
pellate hath been at, by reaſon of ſuch a pretended 4} 
peal from Grievances, And on the contrary, if the pit 7+ 
ceedings axe tranſmitted, and it do appear by them, tia 
ſuch Grievances were impoſed, the Party Appellate is 


be Condemned in Charges. Therefore let the Party by Þ F 
pealing beware how he proceed any further in his Cauſed I t 
Grievance, if he thinks he cannot juſtifie the ſame ; and in m 
avoid Charges, let him alſo conſent with the Party Apt have 
late, to proceed in the principal Cauſe, omitting his Cully been 
of Grievance. tath 
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ark SEC. £* 

 fict 

f 111" 
tool 1. The udges of the Arch-biſhop deferring to pronounce Sen« 
endatt tence, it is Lawful to Appeal from them. 


2, When the Party Appealing from the rejefion of a conclud- 
ing matter, &c. ſhall obtain his Appeal, and when not. 
Alſo the manner of offering immediate Proof. 

3. The order and manner of Particularizing andSpecifying this 
Appeal, from the reje&ion of this matter or Allegation. 

4» The Party Appealing from Grievances which are impoſed 
at the very ſame time, in which the Definitive Sentence 
is Pronounced, ſhall have full Charges, and the Sentence 
(although juſtly Pronounced perhaps as to the Juſtice of 
the Cauſe) ſhall be retratted as unjuſt, though it were 
not Appealed from it. 

s. It is Lawful to Appeal from an unjuſt Excommunication, 
Pronounced upon a Falſe and undue Certificate of a Ci- 
tation. 

6. Of an Appeal from an Immoderate and Exceſſive Taxati- 
on of Charges. ; 

7. The manner of juſtifying an Appeal from the Taxation 
of Charges, &c. 


te IS ; 

rty 9K JF it be concluded in the Cauſe, and the Advocates on 
Cauſed I both Parties have given the Judge informations,as well 
3 anduly in matters of FaCt, as inthe points of Law, ſo as that they 
7 Ape fave nothing further to ſay in the Cauſe ; and if there have 


his Calf been frequent aſſignations to hear Sentence, and the Judge 
tath refuſed, or at leaſt hath deferred unjuſtly toPronounce 
Ntence, either for the Plaintiff or the Defendant, it is 
lawful in theſe caſes, for the Party Grieved to Appeal 
(from theſe delays in not Adminiſtring Juſtice,) to the 
King's Majeſty in his Court of Chancery ; and the Appeal 
sralid ; at leaſt faith Mr. Clarke, I have had it adjudged 
E CTY fointhis caſe, twenty Years ago. And although thereare 
now certain and determinate Judges Delegates, - yet they 

ve not a Commiſſion to hear all Cauſes in general, but 


Q 2 only 


- ., 
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only to hear and determine Cauſes of Appeal, whichar 
interpoſed to the Kings Majeſty,and to his Court of Chap, 
cery, by vertue of an AC of Parliament 3 and therefore Y 87 
none can have acceſs to them by way of ſimple or doubk I 4l! 
querele, Cc, 
2, If the Judge doth reje& any concluſive matter which fr 
is pertinent to the Cauſe Inſtituted, (v3z. the payment I fl 
of a Legacy and Tithes, or the exceptions againſt Witnel. | 7 
+ De Piſce pri- Tes Þ and fuch like things) either expreſly or tacitly, by iti 
vamiribys plu- proceeding to other things contrary to this Petition; th} 7 
ra © plenins Party who deſired the ſame to be admitted, may Appel | ©Y 
repertas 14 for the not admiſſion of itz and if in his Appeal he dath I P'* 
»izin,d» 41pet. NO prove the Truth of the things propounded, and oftie 
a ub. 62. 24 matters rejefted, he ought to loſe his Cauſe of Appel; 
mmr7: 65: becauſe it is to be preſumed on behalf of the Judge; tht and 
4 x 4 1" "is, that the Judge knew that the premiſſes alledged wer 4P 
Joquitur. not True, aad that the ſame were propounded with an it- 
tention to protraC the Sute ; but if in the aforeſaid caſes, I but 
the Party propounding the premiſſes (that is, the matter oug 
or Allegation, which is concluſive in Law) doth aver be 
fore the Judge, that he doth not propound the ſame out 
of a malitious mind, nor with an intent injuſtly to deli 
the Sute, and that he believes he can prove the ſame; 
and thereupon doth offer himſelf ready and preparedto ad 
prove the ſame immediately and forthwith; and yet th 
Judge doth refuſe to admit the ſame expreſly, or tacith 
by proceeding to other things, contrary or prejudicial to 
the admiſſion thereof, or at leaſt doth unjuſtly defer tozb 
mit the ſame ; the Party Appealing in this caſe, ſhall pt 
vail and obtain che ViRtory in his Cauſe of Appeal : Though 
in his Appeal, he doth not prove the Truth of the thing * 
contained in the matters or propoſitions, which were -} "8 ( 
jected. And this Mr, Clarke faith he hath had adjudgedin}Þ Male 
a Court of Controverſie fix and twenty years ago z andlt 
is daily practiſed thus before the Kings Delegates. 
3. Mr. Clarke hath thought fit to add this, which fogſ'"Pon 
lows, as an enlatgement or confirmation, of what is ſai 
at tre firſt number, and the firſt Set. of this Chapt! the ri 
($cil.) that in Appeals, from the rejeQion of an Allegt 


tion, or other matters, (although concluſive) it is ot 
ſafficiedt 
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ſufficient, (if you intend to prevail in your Appeal) 
that you inſert the things contained in the matter or Alle- 
gation which is rejected in your Appeal, bat th:t you do 
alſo prove theſe contents; for otherways, you ſhall lofe 
your Cauſe ; becauſe ir is to be preſumed for the Judge, 
from whom it is Appealed, that either this rejected mat- 
ter was propounded with an intentionto protraG the Sute, 
or that the Party could not prove the ſame: Add allo that 
if inthe matter rejected, there were contained any Articles 
or Poſitions, which by Law are not to be admitted, be- 
cauſe they are impertinent to the Cauſe, or were formerly 
propounded, or are contrary to thoſe which have been al- 
ready propounded, (upon which Witneſſes have been Pro- 


diced, Sworn, Examined, and their Depoſitions publiſhed, 


and made known to the Parties : } And admit, that in this 
Appeal you prove the Truth of all theſe Articles, yet the 
Judge of this Appeal ought not to admit theſe Articles, 
but only the reſt of the Articles which are pertinent, and 
ought to be admitted by Law ; and the Party Appealing 
In thiscaſe is to be condemned in Charges, at leaft he ſhall 
not obtain Charges, and if he do obtain any, yet they ſhall 
beyery mean and ſmall. The reaſon is becauſe that. in ſo 
dubious a matter, it ſhall rather be preſumed for the Judge, 
and it may be urged on behalf of the ſaid Judg?, from 
whom it is Appealed, that he hath rejected this Allegation 
or matter, in as much as it contains diverſe Cauſes, or 
liverſe Articles, which by Law ought not ro beadmitted ; 
or that the Judge, (though he have rejefted this matter, ) 
lath only rejected thoſe Articles, which are not to be ad- 
mitted by Law : But guere, becauſe the Party Appellate, 
@liring the whole matter to he rejected, and not conſent- 
ing (either before the Judge from, or to whom it is Ap- 
paled) that theſe Poſitions ſhould be admitted, which by 
Law ought to be admitted ; he is therefore an occali- 
on of delay, and hath given occaſion for an Appel, 
Let rhe 
Proftors therefore take heed, that in theſe Appeals, from 
lie reje&tion of any matter, (if they are doubtful of ary 
article, whether it ought to be admitted or not) they ra- 

chuſe to admit, than inſert the ſarac in the App*3% 


Q 3 G nd 
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el. 71. 62. 


' Charges which are to be allowed, or are not to be alloy. 


* Lanf. c. quo- COMMunicate ion a fictitious, and falſe Certificate, * my 
niam de 4p-and (by daily praCtice) is wont to obje& againſt this Cer 


and ſo by omitting thoſe Articles which are not to beg 
mitted, they take away all controverſie, touching the 


ed, or which are to be moderated. 

4. If at the ſame time, in which the Sentence is pro- 
nounced, the Judge (before the pronouncing thereof) &+ 
doth Grieve the Party againſt whom the Sentence 1s pro- I of 1 
nounced, by rejetting the Witneſles, or any matter of W vi 
detence which ought by Law to be admitted, the Party 
Appealing in this caſe, if he juſtifieth his Cauſe of Appel 
from thoſe Grievances, ſhall obtain Sentence, with hi 
whole Charges; and the Definitive Sentence, thougho- 
therways juſt, as to the merits of the Cauſe, yet (ſeingit 
was pronounced within the time allowed for an Appeal 
from thoſe Grievances, impoſed at the ſame inſtant) i 
ſhall be revoked as an attempt, or a thing dope by way « Ypail 
attempt, although it be not Appealed from the ſaid Ser- 
tence ; yet the Party Appellate in this caſe may ask and 
procure Sentence to be pronounced (on a new ſcore, asto 
the principal Cauſe) before the Judge of the Appeal, add 
may obtain his Charges made in the firſt inſtance inal 
things, like as if it had been obtained in the firſt inſtance, 
before the Judge from whom it is Appealed, and as thougl 
it had not been Appealed at all. This Mr. Clarke faith 
has known adjudged, but guere quid ſit juris ? 

5- Althon7hevery Excommunicate Perſon, who isEt- 


PE =FzT) WH. 


tificate, and to deſire an Abſolution, from this injuſt Er- 
communication, yet may the Excommunicate Perſon it 
this caſe Appeal from the ſaid Sentence of Excommunice 
tion, to the Superior Judge, and obje&t before him, + 
gainlt the Certificate of the Citation, upon which he wt 

Excommunicate z and if he proves theſe ObjeCtions, ſitio 
ſhall obtain his Appeal, and the Adverſe Party who ob 
tained this Excommunication, is to be condemned in Chat 
ges of the whole Appeal, and of the injuſt Excommutt 
cation, and the principal Cauſe is to be tried before tl 
Judge of the Appeal; if therefore this Cauſe of Appel . 


given, and the Excommunicate Perſon doth a 
ucs 
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Judge, it is moſt ſafe for him to uſe this Appeal. And ob- 


frve,that this Appeal ought to be interpoſed not only from 
the faid Sentence of Appeal only, but alſo if in caſe there 
nere a Citation Decreed, vizs © moars, by reaſon of a falſe 
Certificate, (viz. that the Party was ſought at his Houſe, 
&c.) the Appeal ought to be interpoſed as to the Decree 
of that Citation alſo. For to Decree a Party to be cited 
vi & modes, upon a Certificate that he was ſought in a 
place where he never inhabited, and to Decree a Citation, 
n0 primary or perſonal Citation preceeding, is all one and 
theſame thing. And for certain to Decree any one (un- 
kſs he be a fugitive, and ſuch as hath no habitation,) ta 
becited by publick edit, viis & modzs, no primary Cita- 
tion preceeding, it is a very juſt Grievance. Of this ſee 
more, where it is ſpoke of the manner of objeQting a- 
= -1 injuſt Excommunication, in the ſecond part of 
Is Book, 


6. Ifexceſlive Charges are taxed, * that is, if the Judge * Layfr, c,quo- 
doth exceed in the Taxation, it is convenient for the Party 772 4e Appel. 


Appealing to declare particularly in his Appeal, to deduCt ** oy 
theſe exceſſes, and to diſtinguiſh firſt thoſe Charges, which 
eto be allowed by Law, and by the Style of the Court, 
and alſo thoſe which are expended by the Party : And 
then becauſe in the Schedule of Charges, which is offered 
by the Party, and is Taxed by the Judge, there are con- 
lined both the juſt and alſo the extraordinary Charges ; 
this Appeal therefore mention is to be made of the whole 
«hedule of Charges z and ſeeing that if both theſe Sche- 


-Ffvles, (viz. the faid firſt Schedule, which contains only 


tle juſt and due Charges, and alſo that whole Schedule 
gren by the Party, and Taxed by the Judge, which con- 
ns as well thoſe which are due, as thoſe which are ex- 
ordinary) were inſerted in the Appeal, and the Inhi- 
bition,(for the Inhibition ought to contain the tenor of the 
Whole Appeal) the ſame would be too long and tedious : 
And therefore theſe Schedules are to be annexed to the Ap- 
pal, and theſe words are to be inſerted, (Scil.) © As is con- 
tuned in the Schedules annexed to theſe preſents, which 

If the Proftor aforeſaid will,and do deſire may be accoun- 
ted as read, and inſerted in this Appeal, cc. In which 
Q 4 ſecond 


() 
\ 
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ſecond Schedule thus annexed, the extraordinary Chargyſ 


are to be deſcribed, and ſet down. And the faid extra 


dinary Charges ſo contained in that Schedule, ought yWi 


be particularly inſerted, either in the Appeal, or elſe 
referring to a third Schedule, annexed thereto alſo. |t 
likewiſe neceſſary, to conclude in that Appeal, that if the 
extraordinary Charges, (which is to be underſtood of tho 
Charges, mentioned in the third Schedule) which areng 
allowable, or if many or ſome of them had not been; 
lowed and Taxed by the Judge, in his general Taxatin 
the ſum ſo Taxed could not have extended to above ſuch 
ſum : And in this the Party Appealing is wont to refer hit 
ſelf to theſe reſpe&tive Schedules or Charges, and tothe 
Taxation made by the Judge ; for at the bottom oft 


Schedule which is offered, the Judge is wont to Taxthfif 


Charges to ſuch a certain ſum, 

7. Now Mr. Clarke ſays, he cannot remember, tl 
the Parties Appealing in theſe caſes, ever got. their þ 
peal ; the reaſon whereof, he ſuppoſeth was partly beca 
the Appeals were not concluding, nor particularly defer 
ing the extraordinary Charges; and partly (though t 
Judge might exceed a due meaſure in the Taxation) jt 
becauſe the Party Appealing made default in the proof 
this exceſs, That therefore the Parties Appealing (fre 
ſuch immoderate Taxation,) may obtain their App 
they muſt prove the exceſs or immoderate Taxation, « 
this manner. If in the Schedule of Charges, there are 
traordinary Charges asked for the diſpatch of a Commis 
ſion, in remote parts, (as is very uſual) the Notary 
was taken and made choice of,for the diſpatch of thisC 
miſſion, is to be produced as a Witneſs ; if any extraord 
nary ſum is pretended to be given to the Commiſſions 
for their pains about the diſpatch of this Commiſſion: 
an extraordinary ſum is deſired to be allowed, under 
lour of journey Charges for the Witneſſes ; or any ot 
Charges about the Witneſſes or Commitſioners, to'witi 
their meat, &c. the ſaid Commiſſioners and Witneſſes! 
to be produced, as alſo thoſe Perſons, in whoſe Holt 
the Commiſſieners ſate, and where the Witneſſes were tt 
auced and had their mcat : Which perſons without dou 
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«Fn depoſe tlie reſpective ſums they received, and which 


ere duly disburſed in aad about the ſame. If alſa in the 


Wid Schedule of Charges, a greater ſum is asked for the 


amination of the Witneſles, for the Copies of their De- 
tions, and for the Proctors Fees, than is due by the 
ile of that Court, (in which the Cauſe is tried,) this 
iſtom of the Court, and the real ſum, which is due by 


. hat Stile or Cuſtom, ought to be alledged and proved by 


Party Appealing z becauſe theſe Charges cannot be 
roved, but by inſpection of the proceedings of the Judge, 
2m whom it is Appealed. Bur if in the aforeſaid Bill of 
harges, the Party who obtains this Taxation, doth defire 


Way Fees, for the Examination and Copies of more Wit- 


eſſes than were examined, or doth deſire Fees for Pro- 


vMtors, Advocates, or Sollicitors for any Term, before the 


ite was begun, or for thoſe Terms in which nothing at all 
as done in the Cauſe, (it being perhaps put to Arbitra- 


ir 4yMion, for two or three Terms together) theſe exceſſes 


Way be juſtified by the AQs themſelves: And if (when 


teſe extraordinary and inailowable Charges are deducted) 
t doth appear, that (if theſe extraordinary Charges, or 


Wome of them, had not been allowed by the Judge, from 


hom it is Appealed in his {aid general Taxation,) the re- 
naining ſum or Charges, ſpecified in the ſaid Schedule, 
uld not have extended to the ſum Taxed, the Party Ap- 


apaaling in this caſe, ſhall obtain his Appeal. But it is to 


& noted, that although the Judge of the Appeal do re- 


Form the Decree (as to the Taxation of Charges) inter- 


poſed by the Inferior Jadge, and do condemn the Party 
\ppellate, in the Charges of the whole Appeal ; yet if ir 


ce required of him, the ſaid Judge to whom it is Appealed, 


oneÞtall Tax and allow the Party Appellate his Lawful and 


Juſt Charges, and ſhall compel the Party Appealing to 


way the ſame, if it be Appealed only from the extraordi- 
ary Taxation. For if it were Appealed, as well from the 
it iFVetnitive Sentence, as alſo from the Taxation of Charges 


es andthe Judge of the Appeal, proceeding in both the Cau- 


wes, doth pronounce his Sentence again{t the Party Appel- 


late, whereby he retraQts the Sentence of the Inferior 
udge, as to the principal Cauſe ; the Appellate in this 
> caſe, 
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caſe, in the ſaid Cauſe of Appeal, from a Taxain 
Co ſhall not obtain a new Taxation of Chi 

or the Party appealing is to be freed from all Ch 
and ſhall obtain his Charges of the firſt Inſtance, $e; 
ther what is ſaid of compounding the Charges, at the 
Chapter and the ſecond number of this part. 8 | 
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THE SIXTH P ART. 
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CHAP. L 


HI SECT.. x 
Of Matrimonial Contracts. 


1, Cauſes touching Matrimony are wont to be tried in theſe 
Courts, Alſo in what form inſtitued, and how many- 
fold theſe Cauſes are, 

2, The manner of getting a Citation with an Inhibition in 

—— Caſes of Contratt. 

3. The manner of proceeding in a Cauſe of Jattitation or 
Boaſting of Matrimony, and the tenor of the Sentence to 
be pronounced in the Cauſe. 

4 The form of alledging and juſtifying this Faititation of 
Marriage, before the Sute is comeſted. And of the tenor 
of the Sentence, if the Defendant doth juſtifie this Jatti- 


tation or Boaſting, _ 
$5. The 


—_ 
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5. The Defendant may give and propound, a juſtifablia,, 4 
ter (in this Cauſe of Tattitation of Marriage, inglli 
zo juſtifie what he hath ſo boaſted of ) after Su j 
teſted. Alſo the tenor of the Sentence in this caſe, 

6. The Defendant being cited in a Cauſe of Jaftitai 
Boaſting of Marriage, may Inſtitute an Aftion agay 
Plaintiff, (in a Matrimonial Cauſe about a Cin 
either in the ſame Court, where himſelf is (o cited, | 
fore any other conspetent Fudge. dot 

57. The manner of Beginning, Proſecuting,and Ending a0 a0 
of Contratt, if the Defendant either cannot be cit that 
being cited by publick Edift, he do not appear enhoſ{q v9 c 
himſelf, or his Proftor, 

8. The manner of producing Witneſſes in a C auſe of Con 
after the Atteſts are publiſhed ; and the eſpecial prividh 
of this Cauſe. 

ge. The manner of Sequeſtring or Separating the Wi 


F an) 
it I 


xt in | 
x cite 
,W 
cont 
red in 


(who is Sued in this Cauſe) from the cuſtody of bn Wand 
rents, whil#t the Sute depends. ; Wif 
10, Of a general intimation and Inhibition in a CaltÞWtirur 


contract, trim 
11, The manner of puniſhing thoſe perſons, who contrallg.qnd 
ſolemnize 2 clandeſtine Marrige, whil#t the Sute doudyfy1 
or againſt the Inhibition of the Fudge. Attic 
12, The Matrimony which is contrafted, or ſolemnized wh pon 
a Sute depends, enjoys not the like priviledges, as a Mii yea! 
riage which 1s really, and Lawfully ſolemnized. vinſt t 
13. The manner of proceeding, if the Party who is SuealW, (yig 
ing Excommunicate and Impriſoned ) doth agree t1 
mize the Marriage. , 
14. In what caſes the fudge may condemn the Party 0 
ing the Sentence in Charges, or abſolve the Pan 
gainſt whom the Sentence 1s pronounced ) from Chargts 
15. The manner of putting Sentence in Execution in hh 
Cauſes of Contratts. | 
16, The manner of proceeding againFt the Defendant rifuiarr 
£0 folemnize the Marriage, according to the texor 9 
Sentence, po 
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Pifuabl 1. Another manner of proceeding if the Defendaiit doth yet 
'e, in lemnize the Marriage, notwithſtanding. | 
'e& refuſe to ſolemnize rriage, 70 ing 

*Mte dls, A third perſon may come in for his intere# in this Cauſe 
<. of Contratt, and certain other Cauſes, 

a(titat 


? agan 
' Cong r any doth contra Marriage, but doth not ſolemnize 
ited, of it in the Face of the Church; and if the Woman 
, doth deny this contra&t ; the Man may Inſtitute an 
ing al ation in a Cauſe of contract ; and if the Plaintiff 
cited, or that the Woman (whilſt the Sute depends) doth in- 
7 GWF4 to contrat another Marriage, he may take care to 
xt in the ſaid Citation, an Inhibition againſt the Party 
f Com te cited, to forbid her to contrat Marriage with any 
/ prividfer. whilſt the Sute depends or that ſhe procure any for- 
contraCt to be ſolemnized. 2. If a Marriage is ſolem- 
be Waiped in the Church, and the Woman doth go from her 
of rt band, * or if on the contrary a Husband hath caſt off « 15,,;1,5 c2y: 
; Wife, then an ACtion is to be Inſtituted in a Cauſe of quam, Excom- 
4 CaieMtitution of the conjugal Yoak. If any doth ſolemnize 52tus po- 
trimony with oneWoman,and doth afterwards procure j7: Co = 
contra Wecond Marriage to be ſolemnized : If ſhe who is the Tholoſs. queſt [ 
e duMeful Wife doth deſire to be reſtored to her Husband, 172. 
Action is to be Inſtituted in a Cauſe of Divorce, from 
<2 "WM bond of Matrimony, and of Reſtitution of the conju- 
5 40 Yoak. But the Action is to be commenced, as well 
Winſt the Party taking the ſecon.l Wife, as alſo againſt 


Sued (WE (rid ſecond Wife ſo taken: Or otherways, a Sentence 
"Y Divorce being pronounced againſt the Man, (the ſaid 

4 {oma taken in the ſecond Marriage, not being alſo call- 
 Y) the Sentence avails not as to her, nor ſhall this Sute 
a) \Windice ber, which otherways it might do if ſhe were 
"3% led, and the aforeſaid Sute were Inſtituted againſt them 


"Wil. And this which is ſaid as to the Woman, has the like 
ect, as to the Man. 3. Likewiſe if a Woman who is 

re aried toa Man, who hath a former Wife in being, doth 
7: 9Fire t6 be releaſed from that Man (ſhe having alſo a for- 
rHusband in being.) And defiring that the performance 
tie ſaid Matrimonial contract, betwixt her and the ſaid 
ll, may be pronounced as null and invalid ; in thiscaſe, 


Ant ie 
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ſhe muſt Inſtitute her Aon, as is uſual in a Cauſe 
vorce, from the Bond of Matrimony ; and for thoſe 
ſons even now mentioned, it 1s expedient that that 1 
be Inſtituted againſt the Lawful Wife of the ſaid Man, 
like alſo muſt be obſerved againſt the Woman, ,, 
+ eſemb. pa- Virgin who is within twelve years of age, Þ but abou 
rat. ff. de ri yen doth actually ſolemnize a Marriage with a Minor, 
mupt. !- 4+ 3-js under fourteen years of age ; ſo ſoon as ſhe come 
Lin.C.col.g5 1. Lawfel hat 3 1 f ſh q: 
Mynſ. Inft. de -AWEuL age, tat 15, to twelve years Ol age, Ine may 
muptiss in text. before a Notary publick (if a Notary can be had) 
juſtas autem.1- before Witneſles, and may diſſent from this Marriage, 
mT proteſt that ſhe doth not in the leaſt intend to ratife 
funt quam plu- fald Marriage in any reſpect, or conſent to it; buton 
zima, que vel Contrary, to recede from it, and forſake it : 1nthisg 


impediuntillad ſhe may Lawfully ſolemnize a ſecond Marriage, with\ti: 


contrabi vel LY Sg : WD : 
rains dif other ; for by this diſſenting the firſt Marriage isren 


fokums ke pie- Dull : What is here ſaid of a Girl under twelve yen 
nius traduntur gge may alſo be underſtood to take place in a Man 
a Weſemb. ubi js, Married under fourteen years of age. Yet in theſe 


_ by '0!- before Perſons contratt and ſolemnize a ſecond Marrix 


they are wont to commence an AQtion againſt the Perlqhurs 


(with whom they did actually Marry in their Minori 
when they come to Lawful age, in a Cauſe of Nulli 
Matrimony, and they may obtain the Sentence of the]u 
for the Nullity thereof. Yet although the Perſons int 
caſe are wont (before their ſecond Marriage, ) to l 
tute an Action, for the Nullity of the firſt Marriage, 
ro obtain Sentence accordingly, yet if before the lnſti 
on of this Cauſe, the ſaid Woman doth ſolemnize anouifl 
Marriage (no Sentence preceding) this ſecond Mari 
is valid, and is accounted Lawful, ſo as (after the 
* Schuyfis Party hath attained the Lawful age) no manner of 
conſ1.83.9.11. ſent went before, either in Words or Afts, which mi! 
cent. 3. Þaldus, tend to a confirmation of the firſt Marriage. But « 


in rep'--1.-4- that the Woman doth come to full age, whilſt the 
C. de eman.!; - 


> —hrrigy confil.. is yet in his minority, that is, under fourteen years of ourri: 


39.7. 3-5 5, (for in this caſe, there is required an expreſs diſſent? 
vol. 1. Myzſ. bove, or an Inſtitution of the Atticn for the Nullity df 
_—_ 1) ou Marriage, ſeeing there is required the * mutual conſt 
tem. 7, both the Parties, ere the aforeſaid Marriage be Þ jr 


th. 
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cannot be had, if either of the Parties bea Minor; ) 
refore the Woman (as was faid above) may very 


: that Aſhefully contraft, and fſolemnize a ſecond Marriage : 
d Man, ſt th: premiſſes are to be underſtood of a young Man, 
n. 4 ſolemnizeth a Marriage, within fourteen years of age, 


eMidoth not diſſent from thisMarriage ſo ſoon as he comes 
S:Lawful age ; the young Woman being then alſo 
neer. If in this caſe even now ſpecified, the aforeſaid 
ies, who do actually ſolemnize this Marriage in their 
ority, ſo ſoon as they come to their full age, (that is, 
Woman to twelve, and the Man to fourteen) do ratifie 
aid firſt Marriage, by words, calling each other Hus- 
d 2nd Wife, or by Deeds or Letters, Meſſages, Gifts, 
other ſigns of familiarity, hereby approving the faid 
rage, (though ſo ſolemnized within the aforeſaid 
as) but more particularly ratifying it by carnal know- 
be of each other, lying together in one and the ſame 
d; and yet notwithſtanding all this, they endeavour to 
maize a ſecond Marriage, with ſome elſe; either of 
1 Marria Parties in this caſe, may Sue the other, (who endea- 
the PerſdſÞurs a ſecond Marriage) in a Matrimonal Cauſe, and 
i: Cauſe of Divorce ; and if the Plaintiff in this Cauſe 
prove the firſt Marriage ratified, by a conſent (as a- 
ſaid) either by Words or Letters, &c. before the ſe- 
| Marriage, and after the Lawſul age z he or ſhe thus 
Wing hall obtain a Sentence of Divorce, revoking the 
ond Marriage, and confirming the firſt Marriage. 5. If 
docontratt, and ſolemnize a Marriage within the de- 


Irrlage, 
0 ratihe 
but 

In this 


riage, 
ie [nſtit 
Ze ano 


zich ni Matrimony, may be commenced by both Parties ; or 
But adder (ſeeing the Marriage was void in the beginning) 
t the ME Aftion may be commenced in a Cauſe of nullity of the 


ars of Tlage. 6. If a young Man doth treat with a Woman, 
iſſentsÞ@der to contraCt a Marriage with her, or perhaps hath 
lity ofitracted a future Marriage, but not a Marriage to be 
conſatFirated immediately, but only after ſome time, or un- 


e perfedr ſome conditions, whoſe event mult firſt be expected - 
fl I 


x of conſanguinity * or affinity being prohibited by * 7:/emb. ub; 
| Marie Divine Law, or not permitted by the Laws of the/#2"4- col. 963. 

he Malm ; this Copulation i Matri but Adu] Litt.B.Inſt. de 
er [ 3 NS Copuiation 1S not Matrimony, bu ulterys zupriis Sed. 


er of Father Inceſt : And an Aion of Divorce, from the Bond ego, 
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If the ſaid Woman doth boaſt and affirm, that the 
young Man hath contracted a Marriage with her, whig 
to take place immediately, and ſo conſequently doth 
him her Husband, and her ſelf his Wife, (which often 
out to the great prejudice of the young Man, whoj 
poſeth to contraft another Marriage) this young k 
may have an Action againſt this Womin, in a Cauſe 
JaQitation of Marriage. 7. The like Cauſe alfo, the 
man may Inſtitute againlt the Man, in the like caſe; 


becauſe Marriage is not only ordained to avoid Fornicat 


on, but alſo for Procreation z if therefore a Marriagei 
aCtually ſolemnized betwixt a Man and a Woman, 
are alcogether uncapable (not by reaſon of age, but | 
reaſon of ſome natural Impediment) to Procreate Ct 


r Lc 
llic 


dren to wit, by reaſon of [mpotency, coldneſs and the lik 


theſe render the Marriage null. Thoſe natural impedime 
ſometimes happen, both to the Woman and the Man, 8 


a Husband is Cruel and Brutiſh to his Wife, threatning ialſſ 


Death,or uſing her Barbarouſly in Words or Actions,givi 
her Poiſon to Drink,or committing ſome ſuch like aft 
as the Woman is in danger of her Life, by living withke 


Husband, or at leaſt is not able to undergo the conjuilifſ 


Yoak; the Woman in this caſe may commence Sute 
gainſt her Husband in a Cauſe of Divorce, or rather i 
Cauſe of ſeparation from Bed and Board by reaſon of 

elty. The like Cauſe alſo may be Inſtituted by the ) 

againſt his Wife. 9.-If a Woman deſires to be Separat 
or Divorced from her Husband, (or on the contrary 
Man from his Wife) by reaſon of Adultery, they m 
alſo commence the like action, in a Canſe of Diyorcet 
Separation from Bed and Board. 10. If the Parents, ( 
Friends of a Man or a Woman, who were preſent at 
time of ſolemnizing, or contraQting a Marriage betwis 
their Children or Kindred, ©&c, or any other Perſons; 
if a Definitive Sentence is Pronounced for a Marruf 
(the Parents or Friends knowing of and being preſet! 
ſuch a Sentence) from which Sentence, no Appeal 
terpoſed, or if an Appeal be interpoſed, yet the ſame 
not proſecuted, but deſerted : Notwithſtanding which, 
ſaid Parents or Friends, of the ſaid Woman, do ſol 


citatic 
ſon w 
forbic 
ndice 
ty, © 
3 
Cauſe 
famat 
tion 0 
ſmer | 
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| detain her, againſt her W1ll, that ſhe cannot be cited 

z anſwer in a Matrimonial Cauſe, or ſhe cannot be 

| or come to, ſo as the Marriage may be ſolemnized, 

cording to the Sentence; or if they do by words or 

hreatnings endeavour to perſwade the Girl to deny the 

rriage, although contraQted in their preſence, or ad- 
Iged by Sentence as above, and doendeavour to Alienate * Hic intendi- 
r Love and Aﬀection, from this Man, and ſometimes do ?*” 4 /ponſali- 


alicit her to Marry ſome elſe : In this caſe, he who con- _ Paytnr 


icatracted this Marriage with the ſaid Girl, may Sne the ſaid 15485 quorine 
W:rents, or Friends in a Cauſe of hindrance of Marriage ; olim © munc 


id the Premiſſes being proved, they are to be Corrected /#«.Mynſ loft 
nd Puniſhed, according to Law, and at the Judge his \,#** . fo 


R "29 UXOY. Xo 3, Go 
leaſure, and are to be condemned in Charges. The like Gail.2.06/. $c. 


lieWnay be underſtood of a young Man, if the Woman is ”- 5Weſemb.f. 


intiff. de ritu nup ne2. 
4 . - .* . . »* . Alciat. ﬀ. de 
2. If a Plaintiff in a Matrimonial * Cauſe, doth believe ;,,, fe. t. 


For doubt, that the Defendant who is to be cited, will (whilſt pronuntiar. 46. 


te Sute doth depend,) contract or ſolemnize Marriage Se#. materfam. ' 


ith ſome other : Let them take care to inſert an Inhibiti- 7; ,% Angelus 
£5 Fab. in Sets 


gon in the Citation, againſt the Party to be cited to inhibit ;;.,,;, p-incip. 
xr forbid them to contra@ any other Marriage, with any ft. de donati- 
dther Perſon, whilſt the Snte doth depend ; and that (if 97+ in }.rale.40. 


hey have aQtually contratted any ſuch Marriage, before rp, 


the ſaid citation is Executed,) they proceed not to ſolem- ,.y Marrineo- 
nize the ſ2me, in the Face of the Church, under penalty of yialis, eſt nibil 
tempt of the Law. And if the Plaintiff doth know or ud quan jus 
fuſpe& any Perſon who is likely to ſolemnize Marriage wich?*/<4141 


the Defendant, they obtain a general Inhibition in the ſaid go 


Fcitation, (viz.) againſt the Defendant and the ſaid Per- rentibus eorum 
ſon whom they ſuſpe&t in ſpecial, and all others in general, £9#74 /ponſum 


ſperſamue mas 


forbidding them to do, or attempt to do any thing in pre-/#7Ime me 


0 udice of the Sute, ( whilſt it depends) under Penal- /ummationem 


nsz 0 
arria 
ſent! 
1 is 1 
ſame! 
ich, 
ſo ket] 


ty, &c, recuſuntem, &©c. 

3 A Cauſe of jaQitation of Marriage, is a Plenary 7cus condem- 
Caſe, and requires the like proceedings, as a Caule of de- 77% © Wa 
famation ; this only excepted, that in a Cauſe of jaQita- ſummationem , 
tlon of Marriage, the Defendant is to be compelled to an- &c. Dn. Haby. * 
ſner to the poſitions of the Libel, though no Wirneſſes are 44eſemb. pa- 
produced ufſon the ſame, which cannot be done in a Ciuſe _— Ip we 
R f 


O 


of defamation. If therefore the Plaintiff do prove, eith 
by the Defendant's Confeſſion, or by Witneſſes, thatthe 
Defendant ſaid or boaſted, that he had contracted Ma 
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er C 


fav] 


riage with theDefendant,or that the Plaintiff was his Wikt9 © 


[| 


bath f 
d an 


T 


and if the Defendant doth nor alledge and prove that kk 
{aid, and boaſted this upon ſome juſt grounds, (Sc, if ls 
* *Fporſeli2po7- Cannot prove that an immediate Marriage * was contra 
#0 alia dicuntur ©d beiwixt them, as he hath given out) in this caſe, $& 
de furnro alias tence is to be pronounced for the Plaintiff to this purpe 


Er + (44 (viz.) that the Defendant hath raſhly and injuſtly boaſt 
urr V4” ce” 


ſemb. part. ff. ed 1ach a contract, and perpetual ſilence is to be impoſet 


de ſporſ.1 1. 3+ tO The faid Defendant, in that behalf, and he is alſo to be 
Carozovii condemned in Charyes. 


prax. crime 2: 4. but if. the Defendant being called, doth intend tofff 


9. 56. 1. 22. © 


 Suriepr:id. juſtifie the jaCtitation of Marrizge mentioned in the Libel, f® 
Fccl.1.2.t. 2. 4. (that is, that he hath juſtly and truly ſaid and boaſted ſuch 


19. 1bom.s accntract) he may propound a juſtificatory, or a defer 
_ wag ve matter or Allegation, (on the day aſſigned him orhis 
4.92, © PreQor toanſwer to the Libel of the Plaintiff) before Sute 

is conteſted, or inſtead of the form of conteſting Sute: 


And that may be done thus. © I NV. (that is the Defendat 


© or his Proctor) in anſwer to the Libel, already givenin, 


* in this Cauſe, do heregive in a matter or Allegation, in 


* ſtead of an anſwer; andI do Anſwer, Alledge, Protel 
* and do 2ll other things, as is contained in this Allegation:F 


© And under Proteſtation of the Nullity, the Ineptitud 
© Generality, Cc. of the ſaid Libel of my Adverſary, I« 
© conteſt Snte negatively to the ſame, Seeing the juſtihc 
tion of this boaſting of Marriage is propounded and: 


ledged at the time of conteſting Sute, if the Defendalt Ne, 


prove, that his boaſting was upon juſt grounds, (that | 
that he did really contra@t an abſolute Marriage with tl 
Plaintiff) the Judge may pronounce in one and the ſame 
Sentence, not only that the Plaintiff hath made default I 
the proof of his Libel, (at leaſt in as much as he delir 
that the Defendant may be pronounced to have defa 
and unjuſtly boaſted fuch a contra with the Plaintiff, al 


2lſo that ſilence may be impoſed to the Defendant) WRT 


alſo Sentence may be pronounced at the ſame time, fit 
tie Marriage alledged like as if a Matrimonial Cauſe W 


thot 


Ic 


re t 


j 


ad: 
(Ce 


a 
= 44 
71 yan, & 
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b + Mheer originally Inſtituted : But if the Defendant doth make 
-Miefault, in the proof of what he undertakes to juſtifie x 
- When ON the contrary, Sentence 1s to be Pronounced that 
T\ | Plaintiff hath proved his Libel, and that the Defendanr 
;ci,ath failed to juſtifie and prove the contra@t by himalledg- 
dand pretended, and that therefore perpetual ſilence is 
p be impoſed upon the Defendant, as to the matters by 
roſs lin defired and alledged, and that the Plaintiff ſhall be 
iſmiſſed from the Inſtance and Petition of the Defendant, 
npoſe ud the faid Defendant to be condemned in Charges, of 
to ſe whole Sute. 
5. And although (as is now ſaid) this matter in or- 
nd tofſir fo juſtifie the contrat ſo Boaſted of, may be pro- 
Libel pounded upon the day aſſigned to anſwer the Libel, and 
«d ſychFſtead of conteſtation of Sute, yet the Defendant may alſo 
defer. fpropound this matter after the Sute is conteſted, in order 
1 or tie fruſtrate the intention of the Plaintiff; yet ſoas the ſame 
reSureiepropounded-before the depoſitions of the Plaintiffs Wit- 
7 Sute: elſes, (produced upon a Libel) be publiſhed. For 
fendar iter the atteſts are publiſhed, and that the Defendant is 
;venin, formed of the contents of them, it is forbid to give in any 
jon, inÞaitter which is direftly contrary. But quere, whether or 
proteſt. $Þo (notwithſtanding ſuch publication, and information of 
oation:Þ" depolitions,) any matter, though contrary, may not 
rnd propounded in a Matrimonial Cauie ; if che Defendant 
| 16 [this caſe doth juſtifie what he Boaſted, (thor is, if he 
aſtific-H0th fully prove a Matrimonial contra betwixt him and 
and a Plaintiff) he ſhall only obtain an ablolutory Sentence, 
fendantÞ(0%.) that the Plaintiff hath made defanit in the proof of 
that is Libel, and that the Defendant is to be diſmiſſed, and 
vith theſſivſolved from the inſtance of the Plaintiff. Yet formerly 
he ane Advocates were of opinion (and 1o it hath uſually 
fault i teen practiſed) that in this caſe now mentioned, (47z.) 
defires Wt if the Defendant do prove the Matrimonial contraCQt, 
efamed,bough alledged by him after Sate was conteſted, yer he 
if, and Id obtain Sentence as above. And (though we ſaid 
nt) bitÞ*ore, that che ſaid matter ought. to be proporunded be- 
me, for} ie the Publication of the Witneſſes, leſt it ſhould be deni- 
uſe talſÞſ04dmitrance after) yer if in the Libel no certain day or 
beenÞhbuace (in w bich the Words of Boaſting ere pretended to 
R 2 be 


2600 
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be ſpoke) are inſerted but only in general, upon or+ 
bout ſuch Months, (naming ſeveral Months) and in 
ſuch or ſuch a place, as is uſual in theſe caſes; heret 
theDefendant's matter be directlycontrary to ere 
Libel, yet it may be propounded : Becauſe the Defendat 
by reaſon of that general Allegation cannot defend hin. 
ſelf, which otherways he might eaſily do, after the &t- 
teſts are publiſhed. For then if the Witneſſes do depoſe 4 
as to the time and place, in which the Defendant uttered ( 
the words mentioned in the Libel, he may prove a neg ll 
tive, (iz, that he was abſent at that time, and fron tob 
that place they Swear to ; and that he was at that inſtar} *! 
( they ſpeak of) preſent in another place: As alſo i the 
may prove by other Witneſſes (who gave diligent atten Pl 
tion) which and what words, were ſpoke by the Defend (v1 
ant : He may alſo produce a greater number of Wine Þ*1 
ſes (who were preſent at the time and place depoſed | ſeco 
the Plaintiff's Witneſles) who may pe1 haps Swear that th ſit 
Defzndant never ſpoke ſuch words. The Defendant my ſact 
alſo prove, that he contracted Marriage with the Plaintif, ſum 
before the time of ſpeaking the words mentioned in th 
Libel, and therefore that he hath juſtly Boaſted, &c, lary 
6. Some of our late Advocates are of opinion (at 
ſo Mr. Clarke ſays he has known it adjudged) that the Par al c 
ty who is cited to anſwer in a Cauſe of JaQitation 
Marriage, may either in the ſame Court, or beforea 
other competent Judge ( notwithſtanding a citation-l 
firſt Executed upon him in a Cauſe of JaQitation of Marr 7: 
age) inſtitute a Matrimonial Cauſe againſt the ſaid Plaintil 
Though in former times the Advocates were of a contri 
opinion, (viz.) that the Defendant could not inſtitute 
Matrimonial Cauſe either before the ſame Judge, ori 
other competent Judge whatever ; but that he is boun 
to alledge the Marriage (if he hath contrated any mi 
the Plaintiff) before the ſame Judge, and in the ſameCal. Tan 
which is ſo Inſticuted againſt him for Boaſting the Marriap 


&c; and not in any other new Cauſe, The reaſons ti _ 
give for this opinion, are, that if two ſeveral Cauſes? had 


Inſtituted, the one for Boaſting a Marriage, and the ole 
for a Matrimonial contract ; it might eaſily fall out, 
( 
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two contrary Sentences might happen to be pronounced ' 
by the ame Judge. (/:z.) If the Defendant hath not 
aledged and proved the Matrimonial contract in the ſaid 
Cauſe of JaRtitation of Marriage, that then Sentence is to be 

nounced (as above) that the Plaintiff hath proved, 
that the Defendant hath injuſtly Boaſted himſelf to have 
contracted Marriage with the Plaintiff, and that therefore 
ual ſilence is to be impoſed upon the Defendant in 
that behalf. And on the contrary if in another Cauſe, 
viz.) which Inſtituted for a Matrimonial contra@t, the 
Plaintiff doth prove the contract alledged, then Sentence is 
to be given for the Matrimony alledged, determining that 
the ame ought to be ſolemnized berwixt the Plaintiff and 
the Defendant. The Advocates who are of a contrary 
opinion to this praCtice, ſay that this ſecond Cauſe doth 
divide the continency of the Cauſe : Therefore in this 
queſtion, conſult the Learned Advocates. But admit this 
ſecond Cauſe, (viz. the Matrimonial Cauſe) may be In- 
ſituted in another, or in the ſame Court, the Cauſe of 
|titation being then alſo Inſtituted ; yet it may be pre- 
ſumed, that this ſecond Plaintiff hath Inſtituted the ſame 


out of a malicious mind, intending to oppreſs the Adver- 


fary with many Sutes, and much Charge, Therefore it 
ſems moſt practicable for the Cauſe about the Matrimoni- 
al contra, to be Inſtituted at the ſame time, in which 
the Cauſe about this JaQication or Boaſting of Marriage 
6 Inſtituted, ſeeing they may both be tryed with one and 
the ſatme Charges, 


7. If a Man hath contraQed Marriage * with a Woman, * Vide que 
or on the contrary a Woman with a Man, and do deſire 79 44 n- 2: 


toSue in a Matrimonial Canſe, yet cannot cite the Adver- 
fary, becauſe he either abſconds in the Kingdom, or is 
gone out of the Kingdom : And leſt the Witneſſes of the 
Plaintiff, who ſhould prove this contra ſhonld die ere 
they are examined : Therefore they muſt proceed on this 


manner. Firſt the Plaintiff muſt deſire a citation againſt 
the abſent Party to anſwer in a Matrimonial Cauſe, and 
muſt take care that the Mandatory do ſeek the Party to 
be cited in thoſe places where he laſt reſided, or abode : 
And that he make diligent enquiry amongſt theNeighbours, 
Parents, 
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Parents, and Kindred of the Party ſo to be cited : And 
If the {aid Party doth ſo abſcond, as that he cannot becited ; 
the Mandatory muſt make a Certificate upon this Man. 
date according to the uſual form : And thereupon a citati. 
on viis & oats, is to be asked and decreed, which muf 
alſo be Executed and Certified, after the uſual manner, 
But if the Party fo cited do not appear, he 1s to be decreed, 
and pnblickly denounced Excommunicate in that Pariſh 
Church, where he laſt re{ided, and alſo in the Pariſh Church bj 
where his Parents reſide. Which being thus done ; abouta 
Week or more after ſuch Denunciation the Plaintiff or his 
Profor may appzar and alledge that he hath uſed all poſfible 
dilizence in order to cite the Adverſe Party, to anſwer him 
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in a Matrimonial Cauſe, and that the ſaid Party doth ſoab- - 
ſcond, as that he cannot be perſonally cited, and that there» | 
fore he h2th taken care to get him cited by publick Edi, T, 
which publick Edict is alſo Executed, Certified, andthe | 
faid Party Pronounced, Decreed, and Denounced Excom- Tc 
municate npon the ſame, publickly in the Pariſh Church, | 
waere his laſt abode was, as m2y appear by the ſaid [et- | 
ters of Excommunication, ſo denounced, (which Letters Te 
the Plaintif muſt then exhibir) and that notwithſtanding 

the premiſies, the faid Defendant doth fly from Judgment, T 


and doth contumaciouſly abſent himſelf from the ſame, 
and that the Parents, Kindred and Neighbours of the faid 
Party do commonly report, that he hath tranſported him- kr 
lelf beyond Seas, ſo as this your Mandate may not be Ex- BY, 1, 
ecuted upon him, or any Sute be proſecuted againſt him; tepe 
and further the ſaid Plaintiff muſt alfo alledge, that the Y,., 
W itneiles which he hath to prove this contra, are old and 
inarm (if it be ſo) or that it is very doubtful as to their Ny, 4 
lives, or however, leſt in proceſs of time, they ſhould Jad 
forget the formal words of the contra, or other, circum- Nj. 
ſtances touching the ſame, as alſo the giving and receiving I (:;.. 
of Gold, and of the Ring as ſigns of this contract, and 
likewiſe the Confeſlion and acknowledgment made (of this 
contraQ) by the Party himſelf, (which things are apt to 
ſlide out of the memory) and fo their Teſtimony may bein Jy; 
danger of periſhing, to the great damage of the ſaid Plain- ons 
tit; wherefore he muſt deſire that the ſaid Defendant = 
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tecalled to appear within Threeſcore, Fifty, Forty,or | hir- 
Mar! $9 Days at leaſt, after Execution of this Ciration, Cif the 
"l- B:rty to be cited, be without the Kingdom) it it bea Court 
Clkati. kay, Fc. (as in other ordinary Citations) by pnblick E- 
muſt lid, affixed as well upon the doors of the Pariſh Gohurch, 
inner, here the Defendant lait reſided, as alſo upon the Royal 
creed, Exchange, at the time of the Merchants meeting together. 
: ariſ $ which publick Edict the ſaid Party mult be cited to 
eſe following effeCts, Sci. 


or ti Toanſwer 2. in a Matrimonial Cauſe. 

To ſee a Libel given. 

ys To ſte a Term aſſigned to prove the ſaid Libel. 

To ſee Witnelles, Produced, Admitted, Swore and Ex- 
amined upon the ſame, 

Ed, To ſee the Sayings and Depoſitions of the ſaid Witneſ- 

any ſes publiſhed. + 

YT To propound any matters, Defenſiye Allegations, or 

arch, exceptions againſt the Witneſles to be produced in 

| Let the ſaid Cauſe, if he have any to proponnd. 

es YT, ſee and hear a Term, and Terms aligned to hear 

ading Sentence in the Cauſe. 

rams, To {ce and hear the Definitive Sentence pronounced in. 

=_ the Cauſe, 

e ſaid 

him- Band Laſtly, to be preſent at all the general Seſſions to be 

> Lf teld in the aforeſaid Courts, (whilſt the ſaid Canfz doth 

um; tepend,) until the Definitive Sentence be pronounced in 

t the Yte ſame incluſively ; and alſoan intimatioa mult be made 

Tl ſaid publick Edit, to the aid Party, that whetlicr 

tell Fjedo or do not appear, on the ſaid dzy and plice, the 

00 ſadge doth intend to proceed, to receive and 2dm!t the 

con Flibel, &c. (here all the aforeſaid effets cf ihe precectug 


= Citation muſt be again reiterated) his al}1SNCC or contu- 
this Py in any reſpect notwithſanding this ManGate, 0) a 
> Ef tory decree with an authentical Certificate, of the Execu- 
+ tion thereof being brought into. Court, and the Party cited, 
| 0 ring called publickly three times and not appeiiling, 1 
= onght to be proceeded (in penalty of the conrempt of the 
= aid Party,) to all and ſingular the effects aforeſaid IE 


- 
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ſpeQively, and alſo to the pronouncing the Definitive $& 
tence incluſively, notwithſtanding the contempt of theſg 


Party. Yet the Proctor of the Plaintiff ought to take belfffÞrefai 


that he deſire nothing to be done or decreed, but in pen 


ty of the contempt of the ſaid Defendant, Firſt Accul 


Called, and Pronounced as Contumacious : And that thi 
may be Lawfully done, the Certificate of the ſaid 
date, or Original citatory decree, ought to be continu 


10g as 


from one Court day to another Court day, For that Cehore. 


tificate being at a period, or (as they ſay) being diſca 
tinued, the ſaid citatory decree is at a period alſo, and ns 
thing can be decreed, at leaſt, ſo as that the Act may an 
in contempt of the Defendant. Yet although it is abor 


ſaid, that the Defendant ought to be cited by a publick 

dic, to all the aforeſaid eftefts, refpeQively, Mr. C 

thinks it moſt ſafe (and ſo he is wont to practiſe) afie 
the Witneſſes are produced and examined, to cite the 
fendant again, in manner and form as above, to ſome! 
the aforeſaid effefs, (Scil. ) to ſee the Depolitions of the 
Witneſles publiſhed, to propound exceptions againſt thek 


Witneſſes, (naming thoſe Witneſſes in the decree) ora 
other matter whatſoever, if he thinks fit to uſe or propound 
any: And alſo to hear and ſee a Term, or Terms aſlignel 
for Sentence, and to be preſent at the pronouncing of the 
ſame incluſively, with an intimation as above. Alſotie 
like ſecond Proceſs may be made, if any (after Matrimony 
1s ſolemnized or contracted) hath knowledge that thePar- 
ty (with whom this Marriage or contra&t is made) di 
firſt contra&t or ſolemnize a Marriage with another, kf 
(as is ſaid above) the teſtimony of the neceſſary Witne 
ſes in that behalf ſhould periſh. But in theſe and all other 
the like caſes, it is to be noted, that if Witneſles neceſſary 


to prove the Libel, were not produced, or by reaſon 


the diſtance of the place, or the age of the Witnelles could 
not be judicially produced in that place, which the Defet 
dant was cited to appear at, but that they are to be pv 
duced in remote parts, upon a Commiſſion, (becauſetit 
Defendant was not cited by the publick Edict aforeſaidto 
appear in any other place, but in the judicial place, 
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therefore he is not contumacious to any other mn 
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ve Saffief the place he was firſt cited to) the Plaintiff ought there- 


hefallre to cite the Defendant anew, in manner and form a- 
« beefforefaid, to appear in the place, and on Days to be aſlign= 
ended by Commiſſioners, for the diſpatch of the ſaid Commiſ- 
cculedſon, to ſee Witneſſes Produced, Received and Sworn upon 
at thilffehe Libel aforeſaid, and to ſee further Proceedings done, 
| Maio and about the diſpatch of the ſaid Commiſſion, accord- 
tinnelſing as the Law ſhall require, with an intimation as a- 
t Crrhore. 


iſco 8. Though generally Witneſſes are not admitted after 
1d 0o-Wpublication, yet in a Matrimonial Cauſe they are admitted, 
' analſigea without the Oath (that Witneſſes are newly come to 
iborethe knowledge of the Party producing them, after the 
ick EYltteſts are publiſhed,) and admit alſo, that Sentence is 
Claxpronounced againſt the Plaintiff in a Matrimonial Cauſe, 
afterthat he hath failed in the proof of his Libel, and that the 
ce D-EDefendant is abſolved ; yet the Plaintiff may (either in the 
me off-fame Court, or in any other competent Court) inſtitute 
f tea new Matrimonial Cauſe, againſt the ſame Perſon, not 
only upon a new or ſecond contraQt, but alſo upon the for- 
mer; and thereupon may produce Proofs, whether known 
orunknown to him at the firſt. And in this caſe, the ex- 
ception that the matter is adjudged,-or that the aforeſaid 
Sntence hath its effe&s, upon-the matter adjudged, hin- 
fersnot 3 becauſe a Sentence pronounced in a Matrimonial 
Cauſe againſt a Marriage, doth never paſs upon the thing 
*Fidjudged, ſeeing theſe matters of contra have many pri- 
liledges ; and as often as the Church is deceived by pro- 
nouncing Sentence againſt a Marriage; by new Proofs, al- 
dy, nay ſometimes upon the very ſame Proofs, the former 
&ntence may be revoked ; the reaſon is, to avoid the Sin 
and the Danger of the Soul, if an unjuſt Sentence ſhouid 

lake effe&t and have place. 

9. If the Plaintiff doth perſonally make Faith, that the 
Woman whom he Sues, doth remain with her Parents, 
ter Kindred, or Friends, who are very much averſe to the 
Marriage alledged, and that the faid XV. hath not her 
liberty, ſo as ſhe dare not confeſs the Truth in this Cauſe ; 
id therefore he muſt deſire that ſhe may be Sequeſtred 
ito ſome other indifferent place. Upon which the Judge is 

wonr 
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wont (at the Charge of the Party deſiring it,) to Seq 
ſter her, for ſome days appointed at his pleaſure, bek, 
her examination upon the politions of the Libel, or mate 
of the Plaintiff; and if upon any emergent Cauſe, (appey 
ing by the anſwers, or proofs,) it ſeem fit to the Judg 
he may decree her to be kept apart from her Parents x 
Friends, whilſt che Sute depends : And it may be Law 
for the Plaintiff or his Proctor, to convene the Woman 
Sequeſtred, at ſome convenient time, and read to her th 
Articles upon which ſhe is to be examined, and admogil 
her, that when ſhe gives her anſwer to the ſame, ſhe ſpat 
the Truth, and beware of Perjury. This Praftice is vey 
ſafe; for now adays, when they are releaſed from thy 
Sequeſtration,they are wont to contraCt ſecond Marriage 
whilſt the Sute depends. And obſerve,that this Sequeltrati 
is often decreed upon the bare Oath of the ProQtor, alledg 
ing his belief as above. And obſerve likewiſe, that the 
Judge may and is wont toimpole the Oath judicially toth 
Party to be Sequeſtred, (when ſhe is produced, and þ! 
fore ſhe is Sequeſtred) to make a faithful anſwer, to the 
Libel,or matter,c. but ſhe is not to be examined,until;þ 
ter ſhe is Sequeltred. Alſo if it be requeſted of the Judgz 
he 1s wont to inhibit the ſaid Woman, over and above, thi 
(as in the ordinary Citation, in a Matrimonial Caſt} 
ſhe do not contract any other Marriage, whilſt theSutz 
depends, and if ſhe hath already aRually contracted anj 
that ſhe Jo not procure the ſame to be ſolemnized in the 
Face of the Church, &c, Likewiſe if the Woman whoisthy 
Sued, (notwithſtanding this dependency of the Sute, and 
ſuch an Inhibition, not to make another contrad, & 
folemnize another Marriage with any other Mai) doth 
contract another Marriage, &c. this being alledged ad 
proved, ſhe is to be Sequeltred (at the Charge of the Par 
ty deſiring it) whilſt the Sute depends, and likewiſe bott 
ſhe, and the Man (if he had notice of ſuch dependance 
the Sute) with whom ſhe contracted this Marriage, it 
to be puniſhed, and publickly corrected at the dilcretiol 
of the Judge, | 
10. And although as was faid before, the Womit 
(whilſt Sute depends, and notwithſtanding ſuch Inhibit 
of, 
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,) if ſhe contraQts any other Marriage, ought to be 


"Fequeſtred whilſt the Sute depends; yet fome Learned 


1 ay, (and ſo Mr. Clarke hath known and had it ad- 


$dzed) that if the Man, who doth thus ſolemnize this 


riage with the Woman,knew nothing of this Inhibition, 
Sute depending, but did ir bona fide, (that is, he ſolem- 
| the ſaid Marriage, not know ing ought of the Sute, 
[ahibition aforeſaid) in this caſe, he ought rot to be 


Kaiſhed for the fault of the Woman, (that is, his Wife 
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oht not to be Sequeſtred from him.) Therefore to avoid 
Deceit, (which often falls out in theſe caſes) ſo ſoon 
;the Citation, and Inhibition are executed azainſt theWo- 
an, the Plaintiff muſt rake care, that an Intimation and 
ibition be decreed agaifſt all Perſons in general, inti- 
ting, Firſt, that there is ſuch a Cauſe depending, be= 
ixt ſuch and ſuch Perſons, before ſuch a Judge, and then 
libiting them, that whilſt the Sute depends they Co not 
tempt to do any thing, in prejudice of the ſaid Sute ſo 
pending 3 and theſe Intimations and Inhibition are wont 
) be made by a decree, vizs © modrs, to be publiſhed in 
e Pariſh Church (where the ſaid Woman is wont to In- 
pbit,) in time of Divine Service : And then in this caſe if 
jdo contract Marriage with the ſaid Defendant, they 
not pretend themſelves'ignorant of the ſaid Sute, for 
reisa ſtrong preſumption of his knowledge, and he who 
contracts Marriage with her, is not only to be puniſhed 
acontemner, but the Woman is to be Sequeſtred, as in 
foregoing number : And this Intimation, and Inhibition 
iy beexecuted, at ſuch time as the primary Citation, in 
Matrimonial Cauſe is executed, or after wards, before 
lame is returned into Court. 
1, It if very uſual, (fo foon as Sute is commenced in 
Matrimonial Cauſe, if the Defendant (whether Man or 
oman) doth believe that the Plaintiff can prove the Mar- 
+ alledged, or at leaſt fo fuily that if no other Marri- 
els folemnized or contracted, the Plaintiff will prevail 
the Cauſe,) the Defendant notwithſtanding the depen- 
ace of the Sute, and the Inhibition of the Judge doth 
tract another Marriage, and procure the ſame to be 
uzed, being iaduced thereto by the fe ee 5" 
025. 
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ons. Firſt,that ſhe believes her Adverfary will not (willing AR 

however) obtain an adjudicatory Sentence for a Wonufſſcnj: 

who (in his opinion) is known by another Man andyy16 

on this ſuppolition, that he will willingly compound, Judge 

deſiſt from the Sute. Secondly, that the Judge will notff;e 

all probability, proceed againſt this contemner of his naſſh1gce! 

office no body urging it, or promoting his office. Thirdyh,.s 

that although the Plaintiff will not compound the Sute, jc +en 

the Defendant may ſo protraQt the Sute, either by trivoloſ,,v1if 

Allegations and Exceptions, or by Appeals, fo as thituffyin 

the mean time, either Death may terminate the Cauſe, aſh, 

the King's General Pardon may aboliſh the Puniſhmentdg,ye., 

this Contempt. All theſe things, the Judge may percha Judge 

meet with ; which things he #ught to take care thatthypuce, 

be not committed for the future (at leaſt ſo frequently;y. t 

And this he may do, if (immediately after it doth appeſſ,,q þ 

to him, or that he hath any knowledge of this ContenptYgme 

he do proceed againſt theſe contemners, having no relpiſ©yeren 

to the Proofs of the Adverſary, nor to the Perſons contenuy114pe 

ing, but only to the Contempt it ſelf. For a Contempt (cight 

the Law, and of the Judge, is neither greater nor [la ;gych 

whether the contraCt alledged be proved, or not pron gjcm 

The Judge alſo ſhall avoid theſe daily Contempts, if LY tion 
Interrogatories which he Adminiſters againſt theſe coten, + 1 

ners, he Interrogate them, whether or no fy Advoalff;yngj 

or Proctor or any Prodtor's Clerk, or any other Officer the © 

Miniſter of his own Court eſpecially gave them this ul (that 

ſel, to ſolemnize this Marriage or Contra& : And if any ant) 

vocate or ProQor is juſtly ſuſpeC&ted upon this account (the p:; 

a juſt ſuſpicion may appear by the Client's Confeſſion) rene 

may be ſuſpended from his Office, until he purge hk nd f 

Lawfully of this ſuſpicion ; and if he be convitt thera 1nq 41 

* Lindwood. de he is to be ſuſpended * for a year, or during the pleallY noun; 
poftuland. c. 1: of the Judge. l Advot 
——— Agroyy 12. Though every Matrimonial contra&t, which any0p t an 
zotum caput de pretends to diſſolve a Marriage, (already Lawfully J not be 
hac materia in Jemnized, and conſummate, and confirmed by daily UF plain 
gloſs. ratar. habitation together,) ought to be proved by two WINE ledge 
ſes (at the feweſt) who are without all exception MF (Lear 

this ſpecial priviledge, is not allowed to Perſons Wd, y 

lem Tegar 
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Madge.) For if this were permitted and ſuffered, or that 
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mize Marriage clandeſtinely, T or Unlawfully, (that is + Ligamine | 
hilſt the Sute depends, and againſt the Inhibition of hat drone ſear 
, . OY at- 
he aid Laws were to take effect in clandeſtine Marriages, DD 


"Fre were juſt cauſe given to the Perſons in Sute, to con- We/emb. parar. 


at and ſolemnize Marriage, whilſt the Sute depends, # de rit. NuPeHe 

. . colum. 962. 
rhen once the atteſts of the Witneſſes of the Adverſary are 7;,. x. Mouſe 
whliſhed, that they can inform themſelves, that Sentence J»/t.de nup.sec. 
ill be given for the contract alledged, if they do not con- / 4dverſus, de 


"2: He penis injuſtar. 
ft a ſecond Marriage : And this is indeed frequently =. 2.2. Lind 


done. And indeed of late years, many Advocates and 1. 1a»: de- 


that to his certain knowledge (he having been preſent, 
F:nd hearing it debated in ſome weighty Cauſes, betwixt un contraben- 
Wome worthy Perſons) ſeveral Eminent Judges, and Re- tes impedimen- . 
F rerend Divines, were of a contrary opinion : One of which #2 quo cano- 
ary Judges, having heard certain of the Learnedeſt Advocates 


any ſudges have been of opinion, that the aforeſaid Laws take ſpoyſ.. c. quis 


ine \ J—_ r. Clarke Set, omnibus. 
plce, even in clandeſtine Marriages : But Mr. Clarke ſays, wok. A 


ed. Matrimoni- 


nico obſtante fi- 
, - l11 eorum repu- 
(tight in number) who were Feed on both ſides, diſpute renuy leg 


touching this queſtion, (viz. whether or no a Marriage, ”. © ibid. c. 


folemnized whilſt the Sute depends, and againſt the Inhibi- —_— "_ 
tion of the Judge, doth enjoy the ſame priviledges, as ;;7; 1 © 


"F:* Matrimony which is Lawfully ſolemnized} and having Fob. Ananias 
F:ppointed a time, to pronounce his Definitive Sentence in /#P*7- 49. de- 
the Cauſe, and having both the Sentences in his hand, ©** 4 /pon/- 


Inft.SeAaffini- 


uN (that is, both the Sentence of the Plaintiff, and the Defen- ,,;;; ;- miptiise 


dant) he deſired one of the Learnedeſt Advocates (of 


J the Party who ſolemnized the Marriage whilſt the Sute de- * Que ſun. 
J pended,) that he would deliver his Opinion ingenuouſlly, 
"Find ſincerely, (as in the preſence of the moſt high Judge,)2,;:, qui ma- 


eadem privile- 
gia. vid. Hoſt i= 


and anſwer freely which of theſe Sentences he would pro- trim. accuſare. 
nonnce in the Cauſe, if he were Judge: Whereupon this 22111. ©. vide- 
Advocatg pauſing a little, (being doubtful as it ſeems what — = 


to anſwer) faid at laſt, that if this ſecond Marriage had j-c-e;. 


J 1ot been ſolemnized, he would have given Sentence for the 
J Plaintiff, as of right it ought, that is, for the Marriage al- 
F {:dged, and Libelled. Then the Judge ſaid, I approve 
F (Learned Door) this your Opinion; and ſeeing it is 
© ©, with what Conſcience, or Equity can I be moyed to 

regard this Clandeſtine, and Thieviſh Marriage (as he 


was 


» 


270 
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Excommunicate perſons, therefore in this Caſe, the _— 


Conſcience, to confirm the aforeſaid illegal Marriage 


and thereupon rejecting that Sentence, (viz. the Sentenelf 


offered for the Marriage, which was ſolemnized whilſt th 
Sute depended) he pronounced Sentence for the Plaintif 
revoking, and declaring the ſecond Marriage to be null 
But upon this queſtion, conſult the Learned Judges an 
Advocates: Though certainly, if the Laws ſhould dery 
£o allow theſe clandeſtine Marriages, the priviledge ofthe 
Juſt and Lawful Marriage, ſo many would not adventir 
to contract, and ſolemnize ſecond Marriages whilſt the 
Sute depends, and againſt the Inhibicion of the Judge. 
13- If the Defendant being Excommunicate and [mri 


ſoned, . for not ſolemnizing the Marriage, according tothe 
Sentence of the Judge, doth appear by his Proctor, and the 


ſaid Proftor (cxivibiting his Proxy) doth offer himſelfre 
dy and prepared to take the Oath, of obeying the Lay, 
and ſtanding to the Mandates of the Church, and dothal- 
ledge, that his Client is ready and prepared to ſolemnize 
the Marriage, upon any day to be aſſigned by the Judge, 
and that therefore he doth deſire, that he may be abfolvel 
from the Sentence of Excommunication until a certain 
day, or under a Cautele ; and then (giving ſufficient Bond, 
that the ſaid Party will ſo obey the Law, and ſtand tothe 
Mandates of the Church, and alſo that he will folemnit 
the Marriage with the Plaintiff on that day, aſſigned by 
the Judge for that purpoſe) the ſaid Party is to be abſa- 
ved until a day, (viz.) until the next Court, immediate 
ly following the day aſligned for the Marriage. And here 
it is to be noted that although the Defendant, who is Ex- 
communicate (in other Cauſes and Caſes) for any Crims, 
or Eccleſiaſtical Contempt, is not to be abſolved until it 
ſatisfie the Mandate of the Judge, as to that xhing for 
which he was Excommunicate : (For example, any ole 
being Excommunicate for not paying Charges, Tithes 1 
Legacy, and Procurations, is not to be abſolyed untill 
pay them. Alſo any one being Excommunicate in not at 
ſwering to a Libel, is not to be abſolved, until he matt 
his anſwer) yet ſeeing Marriage cannot be ſolemnizedy 
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id caution being interpoſed toa day, or under a Cau- 
Tele, and the aforeſaid Oath being taken, of obeying the 
Kaw, &c. the Excommunicate Perſon is firſt to be abſolved 
rethe Sentence Can have its effects. 

14 If in a Matrimonial Cauſe, the Plaintiff doth prove 
Matrimonial contraCt, by one ſufficient Witneſs, who is 
| and ithout all exception, and doth prove a treaty by others; 

"For doth prove an acknowledgment by two Witneſſes, the 
parties 'veing preſent (Mr. Clarke ſays he has ſeen a con- 
femnation of Charges, where the Plaintiff hath proved by 
mo Witneſſes an acknowledgment, though in the abſence 
of one of the Parties, ſo as the treaty of Marriage were 
proved) or if he proves a contraCt for a future Marriage, 
y two Witneſles, and a treaty by the ſame or other Wit- 
teſſesz or doth prove an immediate Marriage by two Wit- 
teſſes, and theſe proofs are afterwards taken away, by 
Lawful exceptions unknown to the Party producing them z 
Yor if the proofs of the Plaintiff are made difhcult, rhat is, 
fthe Witneſſes do ceaſe to be without all exception, by 
eaſon of a former contract or Marriage, or by a ſubſe- 
went folemnization of a Marriage made whilſt the Sute 
lepends ; in theſe caſes, the Judge is wont (although he 
ave pronounced Sentence for the Defendant) to condemn 
te ſaid Defendant, ſo obtaining the Sentence, in Charges 
nade by the Plaintiff, Bur if it 1s proved that there was a 
-d yn mide (and often reiterated) as well of the Marri- 
ſo. (8% 45 of th- Dowry tobe aſſizned, and a matual giving 
Jiate, (od recelving, of ings, 12 this cafe, the Jadge is wont to 
ht ſolve the Plainc:iF fr om Charges of Site, ſeeing he may 
$ Ex- 
rime, 
Ul be 
p for 


by the Sentence 21ready pronounced, may not be put in 
ecution : And that a vet bal Execution may bz made, it 
Stobe proceeded as in other Cauſes, when Sentences are 
erbally put in Execntion ; and after Sentence is demand- 
vto Execution, a Monition is to be decreed apiintt the 
Kendant, in order to canſe him (or her) to folemnize 
te Marriage with the Plainti#, before ſach a Feaſt, or 0- 
«TWays the ſaid Detendant is to be Cited to = 
UC 


. a , ps ; mo 
& ſaid to have ja canſe of conteſting *. " LAT Cs 
is. ASentence being pronounced in theſe Cauſes, for T7" © 
Marriage, the Defendant is to be called tro ſhew Cauſe,;, 5 
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ſuch a Day, after the ſaid Feſtival is elapſed, to ſhew cans Whrthe 
why he may not be Excommunicate for his (or her) Cop: ſhi 
tumacy. Then the Party deſiring the Marriage to be 
lemnized, muſt procure a Licence or Diſpenſation, in or. 
der to the ſolemnizing this Marriage (withont publiſhing 
the Banes) in any Church. Then the Plaintiff muſt go 
the Defendant, and requeſt him to this Marriage, andap 
point ſome certain Day for the ſolemnizing thereof: And 

if he or ſhe cannot meet with the Defendant to ſpeak mith 
him in order to this, let them ſend ſome other Perſon who 
are likely to meet with him. And if the Defendant will 
not appoint a Day for the celebrating this Marriage, nor 
will return any anſwer to the Plaintiff's requeſt, then the 
Plaintiff muſt appoint to himſelf, ſome Lords day, orfe- 
ſtival, on which he may endeavour to procure this Marti 
age to be ſolemnized in ſuch a Church, and this his inter 
tion he ought to ſignifie perſonally to the Defendant, or 
at leaſt he ought ro proteſt the ſame, before Witneſſes 
then on that Day appointed, the Plaintiff muſt po to 
the Church which was appointed for this purpoſe, and ur 
mult take care, that a Miniſter he there ready, expetiing Wi 
the coming of the Defendant, in order to ſolemnfre the 
Marriage, and if the Defendant comes not, the Plaintif 
muſt proteſt his diligence and preſence, &c, before the 
Witneſles. 

16. Upon the Day aſſigned for the return of the afore- 
ſaid monition z the ſame is to be certified to the Judge, 
with a Certificate indorſed thereupon, making mention 
the due Execution thereof. And for a further Cautele, tt 
requeſt which was made to the Defendant, to ſolemnite 
this Marriage, and the aſſignment of a Day, and all other 
the Premiſles may be alledged, and the Plaintiff muſt mike 
Oath thereof : Then the Contempt of the Defendant mul 
be accuſed (being admoniſhed to ſolemnize the Marriage 
upon ſuch a Day, or to appear on ſuch a Day and in ſad 
a place, to ſee himſelf Excommunicate, and not takil 
care to folemnize the Marriage, nor to appear nor 
ing any Cauſe, why he may not be Excommunicate; 
Then the- Judge muſt cauſe the Defendant to be © 
three times publickly, and if he appear not, he 1s 10% un 

prof | 


'Emrounced contumacious, and is to be decreed Excommu- 
and is to be proceeded againſt, as in other Eccleſia- 
ial Cauſes. And if the Defendant is caſt into Priſon, up- 
the King's Writ, de Excommunicato capiendo, he is there 
phe kept until he ſolemnize this Marriage, and fatisfie the 
20th {Church for his Contempt. 
la © 17. Now the Defendant refuſing to ſolemnize the Mar- 
And Wrige notwithſtanding the Oath, or Bond which was given 
with Mio olemnize this Marriage, with the Plaintiff, upon the 
who Dey appointed by the Judge, (under colour whereof, the 
will Mid Defendant bath got an abſolution toa Day, or under a 
nor {Catele) in this caſe, how the Defendant muſt be pro- 
ceded againſt, is a thing very much controverted (Scil.) 
whether or no the Judge (by vertue of the firſt Excom- 
munication, which was denounced) can fignifie the ſaid 
Defendant to the King's Majeſty, and obtain a Writ for his 
zpprehenſion, (ſeeing he was abſolved only to a Day, and 
jat Day being elapſed, he doth again fall under the for- 
20 to ſve Excommunication,) or whether or no the Judge 
2nd Weizht de novo to' admonitſh the Party again, to ſolemnize 
fling Mite Marriage before another Day, under penalty of Ex- 
re the Mammunication, and then proceed to denounce the Excom- 
iintif Monication, and do all other matters and things, in like 
theſe Wirm as' was directed in the fifteenth number foregoing. 
Ir. Clarke ſays, he always uſed the laſt method of proceed- 
ofore- Mig, and he accounts it molt ſafe ſo to praiſe in this caſe, 


udge, Mivremove all Jealouſies. And ſeeing in the aforeſaid caſe, 
jon of ie Judge was circumvented by the Defendant's promiſing 
le, the Fiat be would ſolemnize the Marriage, (under colour 


mereof he got his abſolution,) and ſeeing he was a ma- 
leſt contemner of the Judge, and of the Juriſdiction of 
ie Church, the Judge may, and of right he ought to 
pre the Party (who is thus grieved and injured by the 
d of his Adverſary, and by this retarding the Sute) 
Bond (which was taken for the ſolemanizing this Marri- 
e, before a certain Day) and make him a Letter of At- 
fy, for the recovering the Forfeiture of this penal Bond, 
tthe common Law ; and this is eſpecially neceſſary to 
done, if the Party (after he is freed out of Priſon, by 
eſertue of the aid abſolution to a Day as above) doth ſo 

| S abſent 
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abſent himſelf, as that the Plaintiff cannot cite him & 
v0, to the effect aforementioned : And then the Bondſn* © 
for their own ſafety, will cauſe the faid Party to ſtay; Þ 
Court, &c. | wh 
18. In all Cauſes which concern the Goods or Perſon 
any one, a third Perſon may come in for his Intereſt (i; 
wit) in a Matrimonial Cauſe, a Cauſe about a Living, 
Teſtamentary Cauſe, a Cauſe of Temerary Adminiſtratin®”*”* 
And Firſt, in a Matrimonial Cauſe; If a Man Sue a WoT.. 
man in a Cauſe of contract, and that Woman doth eithef*.. 
ſolemnize, or contra&t Marriage with another ; this thi 
Perſon may (if he will) come in for his Intereſt in tif 
ſaid Cauſe, in any part of the Proceedings, yea thought 
Cauſe be concluded, whether he come with an intention... 
to aſſiſt or remove the Defendant, yea although he maf,; 
have notice that the Sute hath depended, and that the Plaink, 


and therefore the publication of the Witneſſes, and the, 
concluſion in the Cauſe, doth not hinder, but that athi,.?; 
Perſon (alledging a former contra, and a Firſt Marr Ithe 
age, and making Oath, that he doth not propound thishigh, 
Intereſt, out of a malitianus mind, or with an intent of de, 35, 
ferring the Sute, and that he believes he can proveth,,..: 
ſame) may be admitted to alledge, propound, and pron, s 
this his Intereſt, notwithſtanding the Witneſſes are publigh,,... 
ſhed, and the Cauſe concluded. But in the other caſes, 
bove mentioned, a third Perſon coming in for his [nterelihs, 
ought and is wont to proceed in the ſame State, in whic 

the Cauſe was, at the time of his coming in ; and theProfh,, 
ceedings ought not to be ſtopt, but the Plaintiff may.profþ, 
ceed againſt theDefendant,as if a third Perſon had not cot 

in for his Intereſt : But this is only to be underſtood, whe 

that third Perſon doth come to aſfiſt the Defendant : K 

it is otherwiſe, if he comes in, with an intention to reme 

the Defendant,” who makes a colluſion with the Plainii 

in prejudice of the ſaid third Perſon. For in this caſe, 

third Perſon may ſtay tlie Proceedings againſt the Deiengh,... 
dant; yet it is meet, that this third Perſon do ſpeciiffp,. 


Ty 
| de 


ſtay} 
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is colluſion in his Allegation, and the Cauſes wherefore 
Defendant is to be removed : Nor is it ſufficient (as 
r. Clarke has heard from very Learned Perſons) that this 


Mird Perſon do alledge generally, and in the common form 
his Allegation, (viz. Omnibus melioribus & efficacioribus, 
Wis, modo & jurs forma, &c, but he muſt alledge in theſe 


eneral words, (viz) Et preſertim animo removendi reum, 


ratinlf detegend; colluſionem inter eum & Aftorem, in prejudicium 


w tertii., Alſo in a Cauſe abont a Living, or Benefice, 


te )wit, in a buſineſs of double querele, if it is conteſted 
"Wor a Benefice betwixt a Biſhop and another Clergy Man, 


who is preſented to it,) who doth deſire his Inſtitution in- 


"Manly : Becauſe ſometimes the Biſhop will not alledge 
"Wright, (that is, that a third Perſon doth poſſeſs this Be- 


Ice already, and that the Church is not vacant, in re- 


in peſt of this third Perſon;) in which caſe the Judge to 
"Fhom it is complained, is wont to pronounce for his Juriſ- 
Widion, and to decree the Party complaining, to be Inſti- 


ited to the ſaid Benefice : Therefore 1t is expedient in this 


* Fale, that this third Perſon who has the-Living already, do 
one in, and alledge his Intereſt, leſt another be Inſtituted 
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the ſame. Likewiſe if in a Teſtamentary Cauſe, (where 
dere are conſiderable Legacies left you,) the Executor of 
& Will, intending to make void this Will, in which theſe 
vacies are left, and to get it declared as null by the Sen- . 
ace of the Judge, and ſo avoid the payments of theſe 
acies ; in order thereto this Executor is wont to col- 
We, (at leaſt he may ſo do) with ſome of the next of 
Mndred to the deceaſed (who would have had an intereſt 
the Goods, if the deceaſed had made no Will) to call this 

cutor, to prove this Will by Witneſſes: And the Execu- 
br (thus colluding) -making default in the proof thereof, 
may obtain Sentence againſt the Will, although for form 
&, he have alledged the Will, and taken upon him to 


Wrore the ame by Witneſſes. And this-may alſo be done, 


the Executor is not called by, but doth call the next 
Kindred, (who do collude with him,) to ſee the Will 

wed by Witneſſes, &c. in this caſe, the Legatee con- 
wed may come in. To theſe caſes may alſo be added a 
ue Inſtituted for a Legacy : For the Executor not ha- 
S 2 vIOg 
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ving ſufficient Goods to pay the whole Legacies, yethein 
willing that the reſidue which is in his hands, ſhould be Ni 
to the Kindred, and Friends who are Legatces, he ny | cc 
collude with ſome one or more of theſe Legatees, and pufffher b 
them to Inſtitute an Aion againſt him for theſe Lepxiſhr by 
and may obtain the-Sentence of the Judge for the y 
Legacy : ' In which caſe the Executor is freed by the $ 
tence of the Judge, if he pay theſe Legacies adjudg 

ed: Which being paid, he hath fully Adminiſtred, þ 
there remains nothing more to pay the other Legacies. 3 

yet quzre whether or no the Executor (knowing in tif 
caſe that there are more Legacies due,) ſhall be freed} 

this Sentence. Mr. Clarke ſays, he has known it thus 
judged. Ir is very requiſite therefore that the other Leg 
taries, (ſo ſoon as they have notice of theſe colluſion 

do come in for their Intereſt in the ſame Court, or 

ſo Inſtituted, and deſire their Legacies, or at leaſt 

they may have a ſhare out cf that reſidue of the Teſta 
Goods (which remain in the Executors hands) accc 

ing to the rate and quantity of their Legacy. 


SSD H-2 
Of Divorces. 


1, The manner of deſiring Charges of Sute and Alimony ind 
* Matrimonial Cauſe, betwixt a Husband and a Wife. W 

2. Aneceſſary clauſe to be inſerted in the Libel, when the his 
ſues her Hasband, &c. im 

3. The tenor of a Sentence in a Cauſe of Divorce, or 1a 
in a Cauſe of Separation from Bed and Board, in caſt 
Adultery or Cruelty, ' $ 

4+ The Cauſes which are u0 be conſidered by the Judge i 
Cauſe of Divorce for Adultery, | 

5. The Canſes which hinder a Separation, although the 
convened hath committed Adultery. 

6. The Cauſes which hinder a reſtitution in a Matrimong 
Cauſe. 
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Nevery Cauſe where the Wife ſues her Husband, (or 
contrarily) ſo ſoon as it doth appear to the Judge, ei- 
by the anſwers of the Prottor of the principal Party, 
by the Proofs, that the Marriage was ſolemnized be- 
it the Parties, the Proctor of the Woman mult alledge, 
bt it doth appear by the AQts of the Court, by the Libel 
f th: Adverſary (when the Man ſues his Wife in a Cauſe 
f Divorce, or in a Cauſe of reſtitution of the conjugal 
ſoak) or by the anſwers of the ProQor, or of the prin- 
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> in thiffipal Party, that the Marriage was ſolemnized betwixt his 
freed bKClient, and 24. the Adverſe Party, referring himſelf to the 
thus Ws, the Anſwers, the Libel, or the Witneſſes examined in 


er Leoalſhat behalf ; wherefore he muſt deſire that the ſaid Huſ- 

llofongſand may be condemned in Charges of Sute, and Alimo- 

Or » then if the Marriage thus alledged doth appear to the 

eaſt thaYſadge he is wont to condemn the Husband, according as is 

'eſtaoniequeſted. Then the Proftop of the Woman muſt give the 

accoriſudge a Schedule of the Charges of Sute, at the end of 

ich Schedule, he muſt Write on this manner, (Sc4l.) 

And the ſaid Party N. doth deſire Charges of Alimony, 

from the day of the date of the primary Citation, for and 

curing the whole Sute, according to the rate *. (Leaving * 7 raxatione 

ſpace, that the Judge may ſet down the ſum, which is to 4//menrorum 

& decreed for every Week from the aforeſaid time, until SY 

te ead of the Sute.) Then the Judge muſt firſt Tax the w aſſign —_ 

larges of Sute;z and then if the ability of the Husband fint conſideran- 

loth appear to him, he may Tax the Charges of Alimony 4. Marcht 

t bis pleaſure, on this manner : * We Tax the Charge of _ hey = 

Alimony for every Week, from the time of the date or re- ,,.,.- ue of. 

or 14"F'turn of the primary Citation, (if he ſee it convenient) 42 alimenr.Pon. 

1 caſeFf to ſuch a Sum to be paid during the dependance of this 111 de aliment. 

tte, unleſs it ſhall be other ways decreed by us. ' For it is 7/* ——— : 

dbe not2d, that the Adverſary may in any part of the jp. j- 4%on. 

lte, (to avoid a further Allowance or Taxation of the $28. Jrem. {i n. 

the IMfftarge of Alimony) however that they may be moderate- 4 & objerv. 
 Wtaxed, alledge and prove his Poverty, or that he is de- OY Pp 

r1mWDyjed in his Eſtate, ſince the decree of the Judge was in- Pap deci 430% 
poſed for theſeCharges of Alimony ; but the Judge ovght ; 

take heed, that he be not circumvented in the aforeſaid 


9 3 Taxation, 
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taxation, (to wit, from the day of the date of theC 
tion) for ſometimes the Plaintiffs take out the Citati 
but do defer to Execute and Certifie them, of a ye 
time or thereabout, afterward : Which fraud being 
out by the Judge, he msy Tax the Charges of Sute, 

allow Alimony from the day of the bringing in, or ret 
of the Citation. | 

2. The Pro@tor of the Wife may propound, and all 

in his Libel, the value of the Goods, which the Hut 
had as a Portion with his Wife, at the time of Marrih 
and the value of all ſuch Goods as the Husband doth pl 
ſeſs, that a certainty of the value may appear by the 
ſwers of the Husband, and that thereby the Judge 
be informed as to the ſum to be Taxed. The Judge 


alſo be informed of the Ability of the Husband, by *] 


relation of the Neighbours, or ſome other way. And 
though the Husband doth offer himſelf ready and pre 
red to prove that his Wife is an Adultreſs, or that ſhe 
otherwhere to maintain her ſelf withal ſufficiently, a 
Pay the Charge of Sute; and admit that the Husband( 
prove theſe alledgments by Witneſſes, or that the Wit 
ſes do fully depoſe, that theſe alledgments are true: ! 
the Judge ought to allow theſe Charges of Sute, and tl 
Alimony, unleſs it be concluded in the Cauſe ; for nothuiffh 
can be ſaid to be proved, ſo long as any thing can be Pf 
pounded and Proved by the Adverſe Party. Fort 
* Learned Civilians ſay, that nothing is ſaid to be pre 
before the Sentence is Pronounced, at leaſt ſo long al 
Adverſe Party may except againſt the Witneſſes, Mt 
quere. Now the Charges of Sute and Alimony being 
ed, the Judge is wont to decree a Monition for the] 


ment of them, as in other caſes. And obſerve, thatWniſt 


the aforeſaid Taxation of Alimony, the Judge is wont 

allow the Wife a third, or at leaſt a fourth part of the jt 
* Myns.ft. de ly value * of the Land, or immoveable Goods ; and if! 
Aion. Set. Husband hath no immoveable Goods, then the Char 
RR 5+G-are to be Taxed according to the common Accoult 
6s '_* the value of the moveable Goods, and according to 
— _ vi Quality of the Husband, as ſhall ſeem fit to the Judge 


 Alarg, 3 Now although it was ſaid at the firſt number oft 
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xegoing Seion, That a Husband or Wife, for ſeveral rea- 

s might ſue in a Cauſe of Divorce or Separation from 
ed and Board; yet by the Canon Law, which is ap- 

wed and confirmed by the Laws of this Realm in this 
half, it is not Lawful for Perſons who are Divorced in 
heſe caſes, (viz. either for Adultery or Cruelty,) to 
tetake themſelves to a ſecond Marriage whillt their for- 
xr Hosband or Wife are alive; becauſe the Matrimonial 
vllond of a Matrimony once perfected, cannot be diſſolved 
vr Man,* but only by Death. Therefore in every Sen- 
ltence Pronounced in theſe caſes, this Clauſe is inſerted : 
The faid XV. and AA. that is, the Parties, who deſire to be 
Jivorced by reaſon of Adultery [if the Cauſe were inſti- 
ated for Adultery] or by reaſon of the Cruelty Alledged 
| Proved, we Separate and Divorce them from Bed, 
bard, and mutual Cohabitation, and from the Yoke of 
WEWedlock, until ſuch time as they are mutually reconciled 
peach other, and not otherways, nor in any other man- 
Winer, (This word Djvortiamus is often admitted.) Alſo 
ito avoid theſe ſecond Marriages, whilſt the former Huſ- 

od or Wife are alive, (being a thing frequently done) 
te Judges are wont expreſly to Inhibir theſe Perſons thus 
eparated, that they do not betake themſelves to any 
ther Marriage, with any other Perſons, during the Lives 
"ot them two thus Separated, with an Admonition alſo, 
Wilat they abide Unmarried, unleſs they be mutually recon- 
aled to each other, And as offen as it is complained of 

ſ ſecond Marriages (of either of theſe Parties thus Se- 
parate,) before the King's Chief Commiſſioners in Eccle- 
atical Cauſes, or before the Judges of the Arch-biſhop of 
aerbury, the Parties who offend in theſe caſes, are Pu- 
viſked and CorreRted, and are Divorced and Separated 
rom theſe ſecond Marriages, or rather from theſe Adul- 


Jaiterous Wedlocks. 


' 4 Seeing that in theſe our Days (through the Inſtiga- 
tion of the Devil) very many Divorces are asked, or 
ſhed for under pretence of Adultery 3 that fo by that 
means, the Parties thus Separate, may betake themſelves 
toafecond Marriage. And that this Divorce may be the 
Feller obtained, the Wife is wont to confeſs the Adultery, 
S$ 4 where- 
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whereof ſhe (under colour) is accuſed 3 though in wii 
deed there was not any Adultery committed, Someti 
alſo the Husband (that ſo he may Marry another Wife 
doth (either by threatnings, ſtripes, or fair words, q 
ſome other unlawful means) induce his Wife to cont 
Adultery, although ſhe never committed any ; therek 
to remedy and avoid this Deceit and Fraud, the Judge 
theſe caſes, is wont (all Perſons being removed apailf 
and eſpecially the Husband) ſecretly to queſtion { 
Friend of the Womans, and alſo examine the Woman heffit 
ſelf, diligently touching the Truth, -and the Cauſe of thi 
her Confeſſion ; and uſe all other lawful ways and mea 
to inform himſelf of the Truth. And if he can find ontthi 
Deceit and Fraud, or at leaſt if he finds any probable ſaſhiſdic 
cion of it, he is wont to forbear to pronounce a Sentenalſſ 
of Divorce, unleſs the Party who deſires this Sentenced 
Divorce, doth prove this Adultery by Witneſſes, or at leatdand 
by vehement preſumptions, and publick fame ; or unlkkſals 
the Judge is ſatisfied in his Conſcience, of the probabiligYait 
of this Crime being true, as objected ; ſo as he can belien}ſlore 
that the Confeſſion of the ſaid Woman, touching the Adukſſjia th 
tery committed, did not proceed from her out of Decitfil 1 
or Fraud. The Judges alſo had need take care that theJJuot | 
Perſon brought before them, to confeſs the Adultery mer 6. 
tioned in the Libel, be not ſome counterfeit Perſon (whidſſtrit 
Mr. Clarke ſays, he has known twice done in his time) \ 
though it be Alledged before him, that that is the WifedFWs \ 
the Man who deſires to be Divorced. Therefore the Judg]|Adul 
ſhall prevent this Deceit and Fraud, very eaſily (if vim 
ſuſpeRs it) by taking care to get ſome Perſons of credityW!ſs 
to be preſent before him, (at the time of PronouncingÞpr 4 
the Sentence) who have certain knowledge of the Welſſelt 
man confeſſing this Adultery, &c. 10n 
- $. Acompenſation of the Crime, doth hinder a DivoreyW!9} 
that is, if the Defendant doth prove, that the Plaintiler 
hath alſo committed Adnltery, the Defendant is to beal 
ſolved, as to the matters requeſted in the Libel of tit 
Plaintiff, Likewiſe if an Action of Divorce for Adulterj 
is inſtituted by a Woman againſt her Husband, or byi 
Husband againſt his Wife, to obtain a Divorce for Adul 
ter)! 
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wtery ; 1f the Defendant in this caſe, doth Alledge and 
drove, that the Plaintiff (before this Sute was inſtituted) 
d knowledge, or at Jeaſt a probable foreſight of this 
ime Commitred, and Libelled, and yet notwithſtanding 
his, had afterward a carnal Commerce with the Defen- 
lot; the Plaintiff in this caſe, ſhall not obtain a Sentence 
Divorce : Becauſe in this, the Plaintiff may be ſai t2 
re remitted, and pardoned the Crime objefted. Now 
probable knowledge in this caſe, may be ſaid to be, if 
he Husband ſuſpefting his Wife of Adultery, doth accuſe 
her of it, and ſhe confeſſeth it when Taxed therewith : Or 
if thoſe Witneſſes, whom the Husband produceth in a 
WICourt of Controverſie, to prove this Adultery objected, 
id ſignifie to the Husband before the Sute was begun, 
ffittat they could depoſe or teſtifie this Adultery, having 
Wen and known the ſame to be committed : Or if the Hus- 
r atlafFhand took his Wife in the very AQ of Adultery : In theſe 
r unkkYaſes, if the Husband hath carnal knowledge of his Wife 
)babilinYaſterwards ; he doth ſeem to remit the Injury, and there- 
1 belieeFſore ought not to be Separated from his Wife. Therefore 
he Adul-Jin this caſe, let the Husband forbear to lye with his Wife, 
f DecitÞ(if he intends to be Divorced from her) although he doth 
that theſjuot immediately put her out of his houſe, 
ry me} 6. Proof being made that (afcer the Marriage is Con- 
| (whidtratted, or fince the Marriage was Solemnized, and that 
is tine)Fte Wife went from her Husband, or the Husband from 
Wiſe ds Wife,) the Husband, or the Wife have committed 
e JodgzFadultery, it is ſufficient to hinder a Reſtitution in a Ma- 
7 (if Vfrimonial Cauſe : Yer in this caſe, if the Plaintiff doth re- 
creditP!y, and prove a compenſation or knowledge, a pardon 
ounciagger a remiſſion of the Crime as above : he {hall obtain the 
ie Weffeſtitution as deſired. - The Cauſes alſo which are men- 
loned in the firſt number of the foregoing Sect. may be 
vor Wropounded to hinder this Reſtitution ; being ſuch as ren- 
o' &r the Marriage (already Contracted) Null, 
| DEAL : 


CHAP. 


| 


PAR 
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CH AP. IL 


+ Comumacia Of Contempts + againſt the Eccleſiaſt ical Laws, | 
ue ſit, © quis | : » M1, ; 

query aus Magiſtrates. The order of puniſing them 

Max quot mos 
dis comminti- 
my, qualiter 
contra contu- 
macem proce- 
datur, que pe- 
24 contuma- 
cie, © quo 
ordine ſint in- 
fligendz, ple- 


SECT. 


I. The manner of deſiring a Decree, in a matter of Contemy 
committed in a Matrimonial Cauſe. 

2. The manner of Alledging a Contempt in other Cauſe, 

3. The manner of Proceeding in a Cauſe of Contempt. 


nar reverts 4 The manner of Giving and Exhibiting Articles in a Cu "the 
apud Alciat. in of Contempt. the 
prax. a fol. 86. g. The manner of Proceeding in theſe Cauſes, where the IJ lan 
a fol. 10% fendant doth confeſs the Contempr. ez 
enſ. t. i us G6. The manner of Proceeding in this C auſe if the Defendant anc 
Jus dic. in ſum. doth deny the Articles. (oft 
7. 7. de contum. Co 
me 6p HE Prottor who deſireth a Decree, and a Citatinſfatt 


Pit. 6. Nt. 3. 


| Pre 
: © ſaid IV. in a Matrimonial Cauſe, and to Inhibit the ſaid M' La 
obedientia, © the Woman that ſhe ſhould not (whilſt the Sute dependſund i 


© ContraQ any other Marriage; and that if in caſe, 
© ſhould have Contrafed any, that ſhe ſhould not promſtroc 
* the ſame to be Solemnized in the face of the Church, ujjare 
* der penalty of the contempt of the Law, and that thin th 
© Letters Inhibitory, were duly executed upon the {aid 

* according to the form, force and effe& of the ſame. AW Ir 
© that notwithſtanding theſe yourLettersInhibitory,and 
© Execution of the ſame, the ſaid 4. (in contempt of t 
* Law, and of your juriſdiion) hath contracted a ect 
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ended Marriage with one O. and hath procured the 
(fame to be Solemnized in the face of the Church, &c. 
Wherefore I deſire that the ſaid Party may be cited to ap- 
' near upon ſome competent Day, to be by you aſſigned, to 
anſwer perſonally to certain Articles, concerning this 
contempt towards you, and your juriſdiftion. Then the 
judge doth decree the ſaid Party to be called to anſwer 
9inally againſt ſuch a Day as is deſired. 
2. In other caſes, the Schedule for a contempt, is to 
tk drawn and read (as above) by an Advocate, in theſe 
Contemywords : © Reverend Judge ; from this Court were taken 
(certain Letters Citatory, at the inſtance of one 1. againſt 
 M.to anſwer the ſaid 2. in a Cauſe of Defamation, or the 
(like; And that theſe Letters Citatory were Sealed with 
$* the Seal of your Court, and in order to the Execution of 
' the ſame, they were delivered to one L. your Mandatary, 
(Lwfully conſtituted in this behalf. And that your ſaid 
© Mandatary, did execute this Mandate upon the ſaid A. 
tand that the ſaid 24. violently ſnatched this Mandate out 
(of the hands of your ſaid Mandatary,(in contempt of your 
{Court and Juriſdiction) and tore the ſame: And likewiſe 
ol at that time, and by reaſon of the Execution of this Man- 
* date, he.not only uttered reviling words againſt the faid 
nF* Mandatary, but alſo beat and ſmote him with a Staff}, (or 
ky ſome ſuch like thing, according as the matter was : Al- 
* ways adding) that this was done by reaſon of the Execu- 
Wy tion of the Mandate of the Judge, and in contempt of the 
Wy Eccleſiaſtical Law, and its Juriſdiction ; (leſt it ſhould be 
'pretended, that this buſineſs doth belong to the common 
id My Law) and I do deſire (as above in the foregoing number ; 
bad the Judge ought alſo to decreeas was ſpoken there.) 
3- Againſt the Day of the return of the Citation, the 
Proctor promoting this matter of Contempt, muſt take 
are to draw up into Articles, the Cauſes of this Contempt, 
Fin the name of the Judge, by way of Objeions. ( viz.) 


Ws 


In the Name of God Amen. We N. official, &c. (here 
recite the ſtyle of the Judge, who adminiſters theſe 
Interrogatories) do give and adminiſter to you M. all and 
ſingular theſe Articles, or Interrogatories (which concern a 

contempt 
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contempt offered to us, and to our Furiſdifion) of « 
mere Office, or at the promotion of O. (if the Judge has ng 
mind to proceed of his mere Office) to each, and even 
part of which Articles, we will, and require you the ſul 
M. to make a true, a plain, a full, and a faithful 
ſmer, ( upon your corporal Oath ) and we do Ohje 
ana Article, joyntly and ſeverally as follows, &c, 


4- If the Judge intends to proceed of his mere Office 

he ſhall aſſign' ſome Proctor of his Court, as a neceſlay 
Promoter of his Office, who muſt ſay, © I take upon meth 

© burthen of Promoter of the Office of the Judge, and 1d 

© give and adminiſter Articles, and deſire that it may be 

© proceeded ſummarily and plainly. Which the Judge de- 

crees. And then the principal Party is to be produced 

upon theſe Articles, if he be preſent in Court. But if the 

Office of the Judge, is promoted by a voluntary Promo- I} moter 

ter, or his Proftor (who muſt Exhibit his Proxy for the | Advoc 

ſaid Promoter) he muſt ſay, I give Articles, and upm ſion; 

theſe Articles, I produce the principal Party, here preſeat © it for 

in Court, whom the Judge muſt ſwear to make a faithful all thi 

anſwer, to the ſaid Articles, againſt the next Court, and {fore t! 

admoniſh the ſaid Party, to appear at the next Court to purſus 

acknowledge his Anſwer ; this acknowledgment is wont lire: 

to be made in the preſence of the Proctor of the Party ot the 

who promotes the Office. And obſerve that in theſe ma: I And h 

ters of Contempt, whether moved of the mere Office, or | Vere c 
by a Promoter, it is not lawful for any Protor to appear I tlis N 

for the Contemner, nor for any Advocate to plead in tis lry 

behalf, until the ſaid Defendant has given his anſwer : Not Þ Clarg 
then neither, until the Judge his leave be firſt asked and} Vere * 
obtained 3 nor ſhall the Defendant have a Copy of tit tary P 
aforeſaid Articles, before he be examined upon them. YI the A 
here it is to be noted, that although it was ſaid aborh Qor 0 
that if the voluntary Promoter of the Office, be not p-Y® gi! 
ſent in Court to give in the Articles ; his Proftor havity the fa 
Exhibited his Proxy for him, may give in thoſe Articles: I Mr. C 
Yer Mr, Clarke doubts very much, whether or no in ths ate 
caſe, where the Office is voluntarily promoted, or whethet I Fenan 
cr no, ina Cauſe of Corretion, ariginally moved at te 5: 

inſtang 4 
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I: Crime may be puniſhed, being alſo of publick concern ; 
Vale 


ance of any one, a voluntary Promoter can conſtitute 
Proctor, before Sute is conteſted ? Becauſe a yoluntary 
Promoter, although he have ſufficient Intereſt to promote, 
{ in this caſe to implore the Office of the Judge, that 


quere, Whether or no this Promoter can conſtitute a 

Proctor to carry on the Sute, before the Sute is conteſted, 

-nd whether or no the AQts and things done by ſuch a Pro- 

tor, are of any force ? Mr. Clarke thinks they are of no 

efet; and he is induced to believe ſo, becauſe that 

chore five years ago, he very erroneoully gave in Ar- 

ticles in the Name, and by vertue of a Proxy, from the 

Promoter of the Office z and at his Petition, Sute was 

conteſted by the ProQor of the Adverſe Party : Which be- 

ing done, he began to doubt with himſelf, whether or no 

theſe things thus done by him, as Proctor of the ſaid Pro- 

moter, were of any effect, Therefore he conſulted two 

Advocates (who were feed in the Cauſe, upon this Que- 

tion; who making ſome doubt herein, deliberated upon 

it for a day or two ; and then returned him anſwer, that 

al things ſo done by him as ProfQtor of this Promoter, be- 

fore the Sute was conteſted were void. * Wherenpon in * None ex- 
purſuance of their Council and Advice, he ſubduQted and 4m efſe vide- 
(efired that all things done in Court by him, as Proctor / "is 
of the ſaid Promoter, might be accounted as ſubduQed : ;;,on *,1 1: 


torem = 
And he 'offered himſelf ready to pay all ſuch Charges as tm & 
were due, and ſhould be Taxed by the Judge, by reaſon of ?97em officii? $3 
this Nullity z which SubduCtion, the ProQor of the Adver- 7 þ certe 
, » procuraotr & 
ry accepting Mr. Clarke's Clyent was condemned in p,,uuyue 1itis 
Charges, which the Judge Taxed to forty Shillings 3 which non magis | 
were alſo paid down by Mr. Clarke. And then the volun- 447 4 procu= | 
ary Promoter appearing perſonally in Court, he gave in '* bw 
the Articles, already Exhibited in preſence of the Pro- ;j9142n titis, | 
Qor of the Defendant, and deſired that an anſwer might conſtiruirur. 
te given to the ſame. And then Sute being conteſted, A!ciarus in 
the ſaid voluntary Promoter, conſtituted and appointed 7/7 Jol. 53. | 
Mr. Clarke for his Proftor : And afterwards be obtained ;,,;,; Do | 
Sentence in the ſame Cauſe, with Charges, and a publick rem oppone- | 
Penance was injoyned the Defendant. iy 700000 
5- If the Defendant confeſleth the Contempt objeCted, —— | 
k wm "= 
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then the Proctor of the Party promoting the Office, (a 
acknowledgement being made of the anſwers of the prin. F* 
cipal Party) muſt firſt accept theſe anſwers, o far uf 
they make on his part, and on behalf of the Office of the 
Judge, and muſt alledge, that the intention of the Judpy, 


and of the Party promoting the Office, (mentioned in th the - 
Articles of contempt,) is ſufficiently founded upon theÞ” $ 
affwers of the Defendant, referring himſelf to thoſe arf 


ticles, Anſwers, and to the Laws: Wherefore he muſt 
deſire, that the ſaid Party may be pronounced for a Conf 
temner, and that Penance may be enjoyned him, thay 
alſo he may be condemned in Charges, and that Right 
and Juſtice may be done : From which Petition, the De" 
fendant diſſents, and denys the matters alledged by the 
promoter. Then the Judge aſſigns to hear his pleaſure, 
upon this Petition, and to hear his final Decree upon the 
next Court Day; or the Judge may if he will, ypon that 
ſame Day, in which the Defendant acknowledged his An- 
ſwers, if the intention of the Office is ſafficiently founded 
thereby (the aforeſaid Petition being made by the pro 
moter of the Office) pronounce him a Contemner, and 
enjoyn him Penance, and condemn him in Charges. For 
obſerve as above, that by the Cuſtom and Statutes of this 
Court ; theſe Cauſes are Summary Cauſes, (at leaſt they 
are uſually ſummarily proceeded) and a contrary de 
fence is ſeldom admitred againſt the Confeſſion or Proofs 
which make for the intention of the Judge or his Office, 
(although the Party confeſling would perhaps qualifie 
extenuate that Confeſſion) nor is the Defendant permit 
ted to except againſt the Witneſſes that are examined 01 
behalf of the Office, in order to make his Penance the 
more eaſe. 

6. If the Defendant doth deny the Articles of Contempt, 
the Proctor of the Party promoting the Office, (whethe! 
he be volantary or neceſſary) may deſire a Term to 
aſſigned him, to convince the Defendant z; which Termb 
alligned, is inſtead of the Term Probatory : And prod 
being made, they muſt proceed in all things, as in a Sut 
mary Cauſe, And obſerve as above, that theſe Gat 
ſes are ſaid to be favourable Cauſes, and there is not 
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"Ki and dire proof required in theſe, as in other Cauſes. 


» WWE ſometimes there is no further proof required, than the 


le Oath of the Mandatary, at leaſt if he be a publick 
"Blandatary, and one who is of honeſt account, eſpecially 
Tf any other circumſtances or preſumptions occur. And 
fthe Contempt is proved, the Party promoting the Office, 
oft deſire a Term to be aſſigned, wherein the matter 
'Snzy be diſcuſſed, and the final Decree may be heard. 
jen the Judge ( concluſion being made in the Cauſe, 
s in other ſummary Cauſes) may pronounce Sentence 
inſt the Contemner, to the efte&t above ſpecified, 
r he may by his Interlocutory Decree, pronounce as 
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CHAT. MS ” 

The manner and order of an Executor or Adminiſtrat 14 
making their Accounts. When called thereto, 5 

( 

SE CT. S 


t. Of tne Oath of the Party Accounting upon thoſe Sum 17 
which are under forty Shillings, | 

2. The general Oath of the Party Accounting upon all th 
Sums contained in the Account, 

3. In what caſe a Party who is called to give an Accor 
or to Exhibit an Inventory, 1s not bound to appear pr { a 
ſonally, but may appear by his Proftor, to objett thafÞ in thi 
the Party calling him to an Account, has no Intereſt, Ithe[ 

4. What Perſons are ſaid to have Intereſt to call the Ex of ti 
cutors or Aaminiſtrators, to Exhibit Inventories, «lf burk 


make Accounts, lings 
5. The manner of proving the Intereſt of a Creditor, if i the 
be denyed. * per 


6. Of other Perſons that have. Intereſt to call the Execum* to 
$8; Adminiſtrators to an Inventory, and an Account, pul 
7. The Party who is called to give an Account, whether f* exc 
the Office of the Judge, or at the inſtance of a Panyſ* del 
ought to appear per ſonally. 
8. The Executors or Adminiftrators may call the next of Ki 
dred to the Deceaſed, to ſee an Account given, and 
Letters of Quietus eſt, or Acquittance granted, upontFburſ 
full Adminiſtration, | 
9. The manner of juſtifying and proving an Acconnt nf" faic 
Witneſſes. "exc 
10. The form of drawing an Account, (whether of the 0 tet 
fice of the Fudge, or at the inſtance of a Party) Ate 


Conrt of Controverſie. ire \ 
11. The manner and form of alledging the inſufficiency of 8'ide 
Goods in a Court of Controver (ie, And 


12, The Party Accounting, in order to prove the Eſtate 


F \ 
— 
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Ability of the Deceaſed, onght to Exhibit an Inventory of 
the Deceaſed"s Goods, in a Court of Controverſie, 

13+ The manner of objetting againſt an Account, 

14 The benefit of drawing, and juaicially exhibiting an 

ſtrat Inventory. 

J, 15. In what caſe, the Party Acconnting, or his Proftor, may 
decline the Judge of the Prerogative Court, and except 
that he is no competent Fudge. 

16, The manner of alledging and provirg the Juriſdition of 
the Prerogative Court, 

17. The manner of Adminiſtring az Oath to the Party Ac 
counting upon the leſſer Sums, by vertue of a Commiſſion 
granted to remote parts. 


F an Executor or an Adminiſtrator is called to give an 
account, at the inſtance of any Perſon having Intereſt 
n that behalf; or if it is Sued in a Cauſe of Legacy, and 
the Defendant in that caſe, doth alledge the inſufficiency 
of the Goods ; if the Executor or Adminiſtrator hath diſ- 
burſed ſeveral Sums of Mony, which are under forty Shil- 
lings; theſe Sums are to bes allowed upon the Þ Oath of + Lind. de te- 
el the Party Accounting, on this manner * N. hath appeared /frmentis.c.ſta- 
' perſonally,and without any intention of revoking hisPro- 7 _— 
for, hath made O2th, coat he hath Cisburſe:! all and fins orb. reddere 
* gular thoſe leſſ»r Sums, mentioned in the Account, not rationem. Foh. 
texceeding the Sum of forty Shillings ; wherefore he hath 4##07- in gs 
(defired that rheſe Sums. might be allowed, and thar Right jj,87 99. 
*and Juſtice may be Adminiitred and done him. Then the execur. reſta- 
Judge ( Adminiſtring an Oath to the Party Accounting, menti Swin. - 
bpon the truth of this Allegation, (»iz.) that he hath dif 2. . 
burſed theſe leſſer Sums, and this Oath being taken by the 3"; pos J 
ſaid Party Accounting) he muſt fay, © We allow to the 
conn nflf aid NN. the Party Accounting, 3ll thoſe leſſer Sums, not 
"exceeding the Sum of forty Shillings, fo as he be not de- 
the 0fFF tefted of deceir, or a fraudulent diviſion. For ſometimes 
ry) in.dFthe Party Acconnting, knowing, that all theſe lefſer Sums, 
ire Wont to be allowed vpon his ſole Oath, is wont to di- 
cy of it'vide the greater Sums into leſſer, and particular Sums. 
,"YAnd the aforeſaid Oath being taken and admitted, and the 
Fate awFVecree of the Judge, intervening likewiſe, it makes full 
| T proct 
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proof as to theſe leſſer Sums, (fo, as thoſe Charges may 
be avoided, which the Party might otherways be put to, 
in the proof of payment, by Witneſles,) ſeeing it is pre. 
fumed, that no Man will take a falſe Oath. 

2. If in theſe caſes about giving Accounts, any one 
having Intereſt to call an Executor or an Adminiſtrator tg 
an Account, (to wit the Son of the Deceaſed, a Legatory, 
a Creditor, and others, as afterward) do call the Execy. 
tor or Adminiſtrator to exhibit a true, a full, and a per. Y, 
fe&t Inventory of thoſe Goods of the Deceaſed, which 
have come to his hands, and to give a true Account upon 
his Adminiſtration of the ſaid Goods, he ought to exhibit 
the ſaid Inventory, and make the ſaid Account perſonally; 
and (if the Adverſe Party requeſt it of him) he ought to 
take his Oath of the truth of the ſame, notwithſtanding 
that perhaps an Inventory was already exhibited, at the 
inſtance of the mere Office of the Judge, and in the a 
ſence of the Party, and that an Account were given by 
vertue of the Oath of the Party or his Proftor. Andob 
ſerve, that this Inventory is not to be exhibited under the 


Proteſtation of adding to the ſame (as is uſual in laven- fYpy,;...; 


tories that are exhibited by the Proors in common form, Bj 
and not at the inſtance of a Party) but ſimply and direftly, 
for a full, a true, and a perfe& Inventory of all and fs 
gular the Goods of the Deceaſed, which have come tothe 
hands of The ſaid Party Accounting, fince the Death of te 
Deceaſed. Therefore let the Parties Exhibiting theſe l-Kh 
ventories, and making theſe Accounts, take heed hoy 
they exhibit any Inventories which are falſe or untrue; 
and how they give an Account upon their Oaths, Fort 
the matter is made otherways manifeſt and apparent, thy}; 
not only commit Perjury, but may be proceeded againh, 
by the Eccleſiaſtical Judge, in a Cauſe of Perjury : And 
the Judge may puniſh them according to the Canons d 
the Church, if they are conviCt of any omiſſion of wif 
Goods, or not explaining any of the Sums, mentionedif 
the Account. And although it is ſaid afterwards, thati; 
is lawful for the Adverſe Party, to reprove or objeCt 
gainſt this Inventory and Account, yet it may be enquired 
whether or no, the Adverſe Party, who deſires __ | 


e 
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may tition « of the Inventory and Account, and the Oath of the 
to, Yeirty Accounting, upon the truth of the ſame, may after- 
Pit Bard (viz.) when the Party Accounting, doth take the 
Oath, upon the truth thereof (at his Petition) be admitted 
' One Ft object againſt this Inventory and Account : Becauſe it 
Or t0 ould ſeem that this Obje&tion ought to be propounded, 
Ory, Before the aforeſaid Oath is. taken by the Party Account- 
Kar Bip, For quere, whether or no, this Oath be a deciding 
he Sute, or it is a neceſſary Oath, as in other Cauſes, 
flich ujere the Plaintiff produceth the Defendant, upon the 
vpol Fpoftions of the Libel. 
hibit Þ , And although it was even now ſaid, that the Execu- 
ally 3 tor or Adminiſtrator being cited, to give an Account, or 
toexhibit an Inventory, whether ex officio, or at the in- 
ſance of a Party, ought perſonally to appear, and do all 
at the the premiſſes above ſpecified : Yer if in caſe, by the Origi- 
he abs Br Citatory Mandate, it doth not appear that the Party 
a whoſe inſtance he is Cited, hath Intereſt to Inſtitate 
this Cauſe, the Defendant may appear by his Proctor, to 
er the Bt effect and form following. When the Proctor of the 
"WPhintiff (having exhibited the aforeſail Citatory Man- 
forn, lite) hath accuſed the Contempt of the Defendant, who 
ns cited to appear perſonally, to give an Account, or 
thibit an Inventory ; the Proctor of the Defendant may 
ppear, and exhibit his Proxy in writing, for the aforeſaid 


 WPcfendant, and make his part for the ſame : And alledge 
PT hat his Client is not obliged, nor compelled by Law, to 


thibic an Inventory, and to give an Account, nor to ſatis- 


= the contents of the ator2faid Mandate, brought into 
For rt at the inſtance of I. the Plaintiff, in as much as 
t the he aid NN, has no Int-relt in this Cauſe ; at leaſt, in as 


200% Wnach as it doth not appear that be has Intereſt in the 


T f Ie. If the Plaintiff doth alledge his Intereſt ro be ſach 
109 "Bs is approved by Law in theſe cales, and doth prove the 
| of "We, either by the an{wers of the Protor or the Party, 
one" by Witneſſes, rhe Defendant is not only obliged to ſa- 
, thathWife the contents of the ſaid Mandate, but is alſo to be 
jbjed ndemned in Charges, which the Plaintiff has been ar, 
qu" the Proof of this his Intereſt : And if on the contrary, 


ek a Plaintiff makes default in the Proof of his Intereſt, 


3 the 
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the Defendant is to be diſmiſt with Charges. But adnifſ;nd 
that the Intereſt of the Plaintiff is ſuch, whereof the De;ont 


fendant had no knowledge, at leaſt, a probable knowledyfyro1 
(to wit, becauſe the Plaintiff doth pretend himſelf a Cayho 
ditor) until the ſame be proved ; or if the DefendayWing 


(fo ſoon as he has proved this Intereſt,) doth not pofſjng i 
pound any contrary or exceptive matter, againſt the WitYthe « 
neſles of the Plaintiff, or to fruſtrate his intention, a3tW;nd f 
this Intereſt; then the Defendant (ſeeing he had julWChar 
cauſe of queſtioning ſuch his Intereſt) is excuſed froaſtry, 
Charges. But it is otherwiſe, if he propounds and maleypart 
default in proof of what he propounds. Yet the ProdtorÞznd 
of the Plaintiff, are to be admoniſhed in theſe caſes of excmlar 
hibiting Inventories, and giving Accounts, that (if inma$The | 
ner aforeſaid, the Intereſt of their Clients, are denyed[ndet 
ſo as the Plaintiffs are compelled to prove the ſame) thyhad 
take care, to get the Certificate of the Citation (whiddant 
was taken forth, to call the Party to an Inventory andadoth: 
Account) continued from one Court day unto another, uhof th 
til the [ntereſt of the Plaintiff be proved 3 which being poabore 
ved, they may cauſe the Defendant to be Excommunicate@his [: 
if he doth not fatisfie the Contents of the ſaid Mandateſatish 
For the Executor or Adminiſtrator being called to exhi 5, 
an Inventory, and give an Account, ought to give tifſaven 
ſame perſonally upon his Oath. Therefore if the Certilhe Al 
cate of the ſaid Citation is diſcontinued, the Defendu(Si. 
cannot be Excommunicate, though he doth not ſatisfie timer 
Contents of the ſaid Mandate. his D 
4. If a Legatary doth requeſt an Executor to pay lilffforeſa 
his Legacy, lefr him by the Will ; and the Executor (pſtle D 
tending that he has not Goods in his hands, which arelliſerera 
ficient to pay this Legacy,) doth refuſe to pay the ſanthis A 
This Legatary may call the Executor to exhibit an logation 
tory, and give an Account ; that fo by inſpeQting the lullgtents | 
the Legatary-may be ſatisfied of the ſufficiency, or 10Wlory t 
ficiency of the Goods of the Teſtator, to pay this Legdtieſe | 
The Legatary alſo may compel this Executor, to pitrue, 
and juſtifie this Account by Witneſſes. And obſerve, tl Then 
in this caſe, the Party deſiring an Account, is not 0Flzette: 
condemned in Charges, if (the Account being exhibitFitat tl 
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2nd inſpeted) he doth renounce the Sute, or doth not 
contend farther, nor doth compel the Party Accounting, to 
prove and juſtifie his Account by Witneſſes. But if this Party 
whodeſireth an Account, doth compel the Party Account- 
ing to juſt ifgg his Account by Witneſſes, (and Publication be- 
ing made OF tlioſe Witneſſes produced upon the Account) 
the aid Party doth give ObjeQions againſt this Accouar, 
ind faileth in the Proof of them, he is to be condemned in 
Charges, made by the Party Accounting. Alſo the Lega- 
tary, to whom the reſidue of the Goods is left, or any 
part of the relidae, (that ſo it may appear to him, which 
and what Portion of the Goods is due to him) hath parti- 
mlar Intereſt, to call the Executor to give an Account. 
The like Intereſt alſo, hath he to whom the Deceaſed was 


dl Indebted, that he may know, whether or no the Deceaſed 
rl jad Goods ſufficient to pay this Debt : And if the Defen- 


dant in this caſe, doth deny the Plaintiff's Intereſt, and 
doth alledge, that he is not bound to fatisfie the Contents 


of the ſaid Citation, until this his Intereſt doth appear as 
WYabove, then the Plaintiff ought to alledge and prove this 
This Intereſt, before the Defendant can be compelled, to 


> exhili 
give 

\ Cert 
efendi 
ishet 
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ſatisfie the Contents of the ſaid Mandate. 

5- If the Party who is called to give an Account, or an 
laventory, doth deny the Intereſt of a Creditor, it muſt 
te Alledged and Propounded on this manner following. 
(Sil.) N. the Plaintiff or his Proftor, muſt Alledyc (4d 
imnem jurts effetum) that the Deceaſed (at the time of 
his Death, and whilſt he Lived) was Indebted to th- a- 
forefaid 1. in ſuch a Sum : If this Allegation is denyed »y 
the Defendant, then it is to be Proponnded joyntly and 
ſererally, and Right and Juſtice, and the Admirtance of 
this Allegation, is inſtantly to be requeſted z; which Alie- 
pation being admitted, in ſupply ot the Proof, of the Con- 
tents of the ſaid Allegation, the Bond or [.ecters Oliza- 
tory taken for the ſaid Debt, are to be Exhibite4 (adding 
theſe Words) that the Matters contained in the fme., are 
tie, and were had and done, as is contained it thc fame. 
Then this Allegation is to be admitted, and (if wicu tie 
Letters are thus Exhibited) the Defendant doth deny, 
(lat they are true, the Witneſſes are to be produced, tr 
| | T 2 DrOY 
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prove the Sealing and Delivery of this Bond ; or if th 
Debts alledged are due by Merchants Books, or ott 
Tradeſmens Books, then the Book where that Debt 
ledged, is ſet down, ought to be Exhibited, and thePa 
Exhibiting the ſame, ought to alledge and prage, that th 
is the ſame Book, in which the Merchant, he whob 
Book it was,) was wont to write down the Name of Perſons 
who were Indebted to him : And this Proof is ſufficient 
prove the Intereſt alledged. But admit this [nter :lt of th 
Plaintiff, cannot be proved, neither by Letters Obligatory 
nor by a Merchants Book, yet the Plaintiff may be admit- 
ted, to. prove his Debt by Witneſſes. And it is to be n( 
ted, that in this caſe of proving the Intereſt of the Plain- 
tiff (in order to ask an Inventory, and an Account) it is 
not requiſite there ſhould be ſuch exaCt and full Proof, x 
in other Cauſes, wherein it is principally ſued, in orderty 
obtain the whole Cauſe inſtituted, (to wit} Tithes or: 
Lepacy, for in theſe caſes of proving the Intereſt of the 
Plaintiff, ir is not ſued principally for the Debt Alledged, 
but the Premiſes are Alledged incidently, only to pron, 
that the Plaintiff hath Intereſt, to call to an account, 
Therefore it is little inconvenience (nay it is rather a 
advantage) to the Executors, to make an Inventory and 
give an account, as is ſpoken afterwards. But without 
all diſpute, thoſe Perſons to whom the Deceaſed was It 
debted, may be very much relieved in this caſe, becaik 
by inſpe&ing the Account, and the Proofs upon the ſame, 
it may appear evidently, whether the Executor or Adm 
niſtrator have fully Adminiſtred the Goods or not, whid 
if they have fully Adminiſtred, it is to no purpoſe to cot 
mence Sute for theſe Debts. So alſo Legataries do oft 
forbear to Sue for their Legacies, when they find by tit 
Account, that the Executors have fully Adminiſtredt 
Goods, in payment of the Debts of the Deceaſed. 
6. To the aforeſaid Perſons, who are ſaid to comet 
for their Intereſt, (to call Executors, &c. to accoun 
may be added others. (Scil. ) If any Legacy is left to 
Minor, the Father, or next of Kindred to the Minor, | 
the name of Curator (being ſo appointed by the Judgy, 
to the ule and behoof of the ſaid Minor, may compel 
E xecutd! 
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J Executor to Exhibit an Inventory, and give an account. 


Likewiſe the next of Kindred to the Deceaſed, (at leaſt if 
they be poor) may call the Adminiſtrator (of any one, 
who dyes inteſtate) to Exhibit an Inventory, and give an 


fl account : That ſo ſoon as it appears to the Judge, what 
f remains of the Goods, (the Debts being paid) there may 
al be a diſtribution made, of ſome part of the ſame, amongſt 
fl the next of Kin to the Deceaſed, at the pleaſure of the 
J ſadge. Alſo if the Deceaſed in his laſt Will, hath not be- 


queathed the reſidue of his Goods to any body, nor hath 


t-f any way diſpoſed of the ſame, (although the Deceaſed 
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hasappointed Executors of that Will, and hath given the 
Executors, by reaſon of their care about the ſame, ſome 
particular Legacy.) For in this caſe, theſe Executors are 
kid to be nude Executors, or Superviſors as it were z and F Condluditur 


- : ex his werbis 
the Judge may (as well of his own mere office, as at the aved excel 


inſtance of the poor Relations) call this Executor to give jeye;ur de ju 
an account, and compel him to make a Diſtribution of re reddere r4- 
the reſidue, to pious uſes, or amongſt the next of Kindred 91cm, utrum 
tothe Deceaſed. And this has been anciently practiſed. 


ab ordinario 
vel 2 p_—_— 
u1ritur.Swinbs 
7. In every Citation Þ for an Account, or to Exhibit an gy Sef. 20. 
Iaventory, the Executor or Adminiſtrator, is wont to be ?+ 5+ 4icitur 
called to appear perſonally, to give and Exhibit an Ac- > — 
count, yea though he be called at the inſtance of a Party ; j;; - andi, 
therefore he is obliged to appear perſonally ; at leaſt it umm judicis 
hath been ſo praQiiſed and obſerved, in the Prerogative *! ©mpurants 
l a officium reſpi- 
Court, time out of mind : Yet a Protor may appear for 5. 1, 
the Party Cited, to Alledge the Cauſes of the abſence of un yam que fi- 
the aid Party, and the Cauſes why he is not obliged to um in abſcntia 
give an account as above, at the third number; and he Mori 
may Alledge his Infirmity, his Age, or the like cauſes, \."... 
ad that therefore he is not obliged to appear perſonally. 4;er + id. Spz= | 
But as was ſaid before, if theſe Cauſes are nor &4ledged <ltor de 
and Proved, the Parties called are obliged to appear in w_ edILIONs 
. . > SJ” "ts NUNC Verd 
Perſon. The reaſon is, becauſe that in theſe Caules, or ,;,,._ ,. 4c. 
caſes of giving Accounts, the Oath of the Party Accounting Lind. de reſt. c. 


8required upon the truth of the ſame. ſtaturum. Seth, 
; & poſtquam 
Gy erb. ordind- 
8. Now although the Executors and Adminiſtrators of ,;;, 
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the Deceaſed, have Jaid out all the perſonal Eſtate, whichove 1 
the Deceaſed left, (at the time of his Death) in payinglſ{g; 
the Debts, the Funerals, and other neceſlary Charges, olf 
as there remain no Goods in their hands, Unadminiſtred: 
Yet the next of Kindred to the Deceaſed, as alſo the 
gataries, and all other Perſons, to whom the Deceaſy 
was Indebted, may ſeverally, or in ſeveral Cauſes, con 
pel theſe Executors and Adminiſtrators to give an account, 
by means whereof they may put them to infinite Charge, 
Therefore theſe Executors or Adminiſtrators, ſo ſoon at alri 
they are called by any of the aforeſaid Perſons, to givea 
account, (to avoid theſe Charges and Vexations) the 
may call one or other, of the nigheſt of Kindred to the 
Deceaſed in ſpecial, and all others whoſoever in general, 
(who have or pretend to have any Right or Intereſt wh 
the Goods of the Deceaſed,) to appear in ſuch a day and i 
place, (if they think themſelves any way concerned) tg 
ſee a true and perfe& Inyentory, of the Goods of the ſail 
Deceaſed Exhibited, and account made upon his full A 
miniſtration of the ſaid Goods; and alſo to ſee Witnellg, 
Produced, Admitted and Sworn in due form of Law, (vp- 
on the ſame) and their Sayings and Depoſitions publilbed; Hſe thi 
and to proceed further in the ſame concern, (according eÞab 
as the Law, and the Nature of the Cauſe requires) evea Shreor / 
until the Definitive Sentence be Pronounced incluſively, W ſpeci: 
with an Intimation, as above. And ic muſt be proceeded Kt the 
in this caſe, in the preſence of the Parties appearing, if 
any do appear, and in penalty of the Contempt, « 
thoſe who appear not; and all things are to be done, in 
like manner as is ſpoke of the manner of beginning, proſe 
cuting, and ending Sute. And obſerve, that this method 
of proceeding, is very neceſlary and uſeful, to the Exec 
tors and Adminiſtrators, not only (as is ſaid before) to 
prevent diverſe and manifold Actions, which might it 
commenced againſt them for Accounts, &c. but alſo lef 
theſe Executors and Adminiſtrators, ſhould be called to 
render and juſtifie an Account, when their Witneſſes 
(who ſhould prove and depoſe the payment of the Debty 
are dead : Which Mr, Clarke ſays, he has often ſeen pri 
Qiſed. Likewiſe if this Executor or Adminiſtrator, do 

EE ke | prove Þ} 
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WhichKrove their Account, and do obtain the Sentence of the 
ayinhdoe, that they have wholly, and fully Adminiſtred the 
ts, Roads of the Deceaſed, and that there remain no Goods 
tred;Þ their hands, which are Ynadminiſtred, their Executors 
| Adminiſtrators when they dye, are freed from giving 
zccount of the Goods of the firſt Deceaſed, For it 1s 
benoted, that theſe ſecond Executors or Adminiſtrators, 
zy be compelled to make an account, in the Goods of 
firſt Deceaſed, if his Excecutors or Adminiſtrators have 
it already made an Account, nor juſtified the ſame. 


Veanflnd in this caſe, theſe ſecond Executors or Adminſtra- 

they rs, are not allowed to Swear as to the payment of thoſe 
(0 tie Wer Sums, as was ſpoke in the firſt number, For an Oath 
neral, hon thoſe leſſer Sums, is not to be Adminiſtred to any, 


elt tolttothe Party, who disburſed them : And therefore the 
y add Bid Oath, is not to be granted to the ſecond Executors or 
d) toFiminiſtrators, but only to the firſt. Alſo the Proofs 
e ſaid ſhade, upon an Account, (given at the Inſtance of ſome 
| Ad The Party, who hath Intereſt) make no full Proof againſt 
tells, Tother, or a third Perſon who hath Intereſt, at leaſt if 
(0 Þnere not called as above in ſpecial, or in general. Be- 
(bed; Hſe things done amongſt ſuch Perſons, hurt not thoſe who 


rding Fe+ abſent. And altho? it is faid above, that the Execu- + Vide notars 


ered Frsor Adminiſtrators may call all and fingular, &c. as well 7 
irely, ſpecial as in general, to ſee an Account given, &c. And ®"* 


ecded Wat theſe Executors and Adminiſtrators, are free from 
18, it ther giving Account, at the inſtance of any other Per- 
t, df ſis; yet this holds not where there are Minors who have 
ie, 10 Wtereſt; becauſe they (when they come to full Ape) 
proſe- Te permitted to call theſe Executors or Adminiſtrators, 
ethotÞ give an Account, notwithſtanding the Premiſes; be- 
Xec-Wle theſe things thus done, do not any way prejudice 
e) uw Minor, 
9. If the Party accounting doth deſire Dehts to be al- 
d him in his Account, it 1s requiſite that he prove two 
08s: Firſt the truth of che Dzbr. That is, char the De- 
d in his Life time, and at the time of his Death, was 
Rdted to thoſe Perſons moationed in his Account. Se- 
Idly, That t!:2' aid P:riy accounting hath fully and 
Witlly paid this Debt, Likewiſe, if jn the ſaid Account; 
A | 2 there 


marg. ad. it 
edent 
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there is required an allowance of any Charges of Sute, 
pended in any Secular Court, for the recovery of then 
ceaſed's Debts, or in Attions commenced againſt the} 
Accounting, for any Debts, ſuppoſed to be owing by 
Deceaſed : Or for any Charges expended in an Eccle 

cal Court, in proving the Will in Common form, orig 
lemn form of Law, by Witneſles, or in ACtions for ly 
cies, when there are not Goods ſufficient in the Exe 
hands, to pay the ſame : Or in a Cauſe of Temerary Adlrty 
niſtration,againſt ſuch as do Temerarily Adminiſter thel@eoaci 
ceaſed's Goods, and hinder the Executor, fo as hec 
Adminiſter the ſame. The Party Accounting in theſe c 
ought to alledge and prove ſuch Actions to be comment 
and then ſpecifie particularly, and prove by Witneſſes, 
by his own Oath, (if the Sums requeſted to be allo 
are leſſer Sums, not exceeding forty Shillings) whatC 
ges he hath expended therein. And although it my 
here Objected, that the Executor Inſtituted a juſt C 

in the Secular or the Eccleſiaſtical Courts, that (ſeeinWFhi 
got the viftory in thoſe Sutes, and alſo his Charges of wk 
he ought not to have thoſe Charges placed in his Act 
allowed him. To this it may be replyed, that oftenti 

in theſe caſes, the Parties in Sute, although they do obliſh 
a"vicory in the Cauſe, yet they have not their full, ( 
ſcarce half) their Charges and Disburſments allowed tix 
Therefore in theſe caſes, an honeſt and juſt Account 
ought to ſpecifie the whole Charges of Sute in his Acce 
andthen he ought to confeſs what Sum was allowed lf 
in the ſaid Aftions ; and then deſire an allowance, for 
reſidue of the Charges. But ir is to be noted, that ina 
tain caſes above ſpecified, (to wit) if the Executor Whi 
be called to prove a Will by Witneſſes, or to giveal 
count, and the Plaintiff in theſe caſes,(W itneſles being] 
duced upon the Will, and the Account being Exhibit 
doth renounce the Sute, or doth not further 
tend, the Executor ſhall not obtain full Charges: Ti 
fore in the caſe even now mentioned, theſe Charges alt 
be allowed tothe Accountant. And although it is faidſh 
fore, that the Parity Accounting, ought to prove, not 

Iy the Debt, but alſo che Payment of the ſame; yet Mi 
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our late Advocates are of Opinion, that to prove the 
of the Debt, ir is ſufficient to exhibit the Letters Ob- 
2atory, and the depoſition of one Witneſs, upon the Seal- 
zand Delivery of the ſame: And alſo to prove the pay- 
nt of the ſame, the Depoſition or Oath of one credible 
itneſs is ſufficient, (viz.) that ſuch a Debt, as is men- 
Woned in the Inventory is true, and that the ſaid Witneſles 
ved the ſame, and then the Suppletory Oath of the 
in ſupply of the Proof. But as to the payment of 
wacies mentioned in the Account, the Accountant ought 
prove, that ſuch Legacies as he requeſts, may be al- 
ed, wereleft in the Deceaſed's Will : And the payment 
of, he may prove by two Wirtneſles, or one at the leaſt 
l,) the Legatary himſelf, and the Suppletory Oath of 
principal Party, But to prove that there were ſuch 
wacies left, if the Accountant do exhibit the Probate of 
e Will, Sealed with the Seal of the Judge, who proved 
te ſame; And if the Proctor of the Plaintiff, or the Plain- 
'Sfhimſelf, do confeſs that that Will was proved, or that 
e Seal was put to that Probate by the Judge, wha is na- 
(therein, this is accounted and admitted as full and ſuf- 
ent Proof, and the Accountant in this caſe, is not obli- 
d to prove (the Legacies lefr) by Wirneſles. 
10, In the Account, the Executor or Adminiſtrator, 
Wot firſt to charge themſelves with the true value of the 
bods of the Deceaſed, fpecified in the Inventory (for in 
Inventories, the Executors are wont to inſert, all the 
Wohts, Credits, Goods and Cattle of the Deceaſed) then 
or ey ought 'to alledge and defire Allowances and Dedus- , 
ions to be made on this manner, (viz. Firſt, the Debts 
ich the Deceaſed owed, are to be inſerted, and If they 
e paid, this Accountant ought ſo to alledge. But if all 
5 ie Debts are not paid, then he oughtÞSaly to inſert ſuch 
Wire paid, and then the Funeral Charges, and all other 
JlinaryCharges whatſoever ; and alſo thoſeCharges which 
"ſt Acconntant' hath neceſſarily expended, and is like to 
Spend about proving the Deceaſed's Will, either in com- 
Mn or ſolemn form of Law, or about ſvch Attions as 
e commenced, either by or againit the Exe- 
Jr, by reaſon of his Executorſhip, (to wir) for the 
Feel | | | rC- 
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recovery of Debts or Goods of the Deceaſed. And aatict 
the end of this Account, muſt be ſet down the total Sunhoſe te 
of the Disburfements, or things to be allowed. That 12- 
it may appear (thoſe things being allowed and dedufedffir or 
which ought by Law to be allowed and deduQted) whichinſel 
and what Sum remains in the Accountants hands unadJnentic 
miniſtred. fore th 
11. If there doth not remain Goods ſufficient (in-thlſhed fo 
Executorts hands) to pay the Legacies mentioned in thlÞefen 
Libel; then the Executor and Adminiſtrator (before theſhath fu 
Cauſe is concluded) muſt alledge as follows. * N, (to witYte may 
the Accountant or his ProCtor) to all effefts in the LawJform al 
doth alledge that before this Cauſe was begun, his Clienihat h 
had ſolly adminiſtred, all and ſingular the Goods of thil(iz.) 
Deceaſed, and that at preſent there remains not, neither] There! 
did (at the time of inſtituting this Cauſe) remain any] the De 
Goods of the Deceaſed, in the hands of his Client, whichiſthe Jud 
were ſufficient to pay the Legacy libelled, and ſued forJfollow: 
This Allegation is to be propoynded jointly and ſeverallyJ* Cauſe 
and Right and Juſtice is to be deſired : Which being ad$*Dece: 
mitted, a Term Probatory is to be given. And ſeeingf* and is 
this Allegation is ſo incertain and general, ſo as the ExF Regit 
aminer cannot examin Witneſſes upon the ſame, at land is 
ſo as to make a concluſive Proof of the intention of theſ'is Reg 
Party propounding ; therefore the Party propounding thi and as 
Allegation, ought to ſpecifie and declare the aid genera And t 
Allegation, (within the term given for the Proof of it) off faid R 
this manner. * 2. in order to ſpecifie the Allegation of fulÞ® remai 
Adminiſtration, already given in by him, and with aninF'tory, 
tention to declare the ſame, doth exhibit a true, full anAnd thi 
perfet Account upon his ſaid Adminiſtration, in the Goodgirerall 
of the Deceaſed, and (ad omnem juris effetum,) doth alProdtor 
ledge, that all and ſingular the matters and things congand hoy 
tained in this Account, are true, &c. in manner and fe Fulledpi 
as is ſpecified in the ſaid Account : And this Allegationkathful 
alſo to be propounded joyntly and ſeverally, and is toWWitiat an 
admitted as above. Which being fo admitted, the Partiſof the 
_ 8lledging, may eaſily, aud wichout much Charges (pon th 
leaſt as to the Examination of thz Witneſſes) produce Proctor 
Witneſs, not upon the whole Account, but upon thifite Ad 
| pit 
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And aurticular Sum or Debt, which the Witneſſes can de- 
il Sundfpoſe £0. 

har @ 12. At the tenth number, it was ſaid, that the Execy- 
luftedfhor or Adminiſtrator, ought in his Account to charge 
whietinſelf with the true value of the Goods of the Deceaſed, 
una{Jnentioned in the Inventory already by him exhibited be- 
fore the Judge (who proved the Will wherein the Legacy 
in-thſſied for, is given.) Yet in a Court of Controverfkie, the 
in thÞcfendant (to diſcharge himſelf, that is, to prove that he 
re theJhath fully adminiſtred the Goods of the Deceaſed) though 
0 with may have exhibited an Account, drawn in manner and 
 LawYform above ſpecified, yet is he bound to juſtifie or prove, 
Clienwhat he hath charged himſelf with, in the ſaid Account, 
of theI(viz.) That ſuch Goods, and no more came to his hands. 
either Therefore he may exhibit a true Copy of the Inventory of 
n anff] the Deceaſed's Goods, (already exhibited by him, before 
whichthe Judge, at the time of proving the Will) alledging as 
d forfollows. * 1V. in ſupply of the Proof, by him given in this 
erallyJ* Cauſe, hath exhibiced a true Copy of the Inventory of the 
ng adY* Deceaſed's Goods, and hath alledged that this Copy was 


ſceingÞ* and is ſubſcribed, with the proper Hand writing of 0. the 
e EF Regiſter of the ſaid Judge z and that the ſaid Regiſter was, 
t leafFand is an honeſt and lawful Notary Publick, and that he 
of the is Regiſter and Keeper of the Regiſtry, of the ſaid Judge, 
1g th andas ſuch, is commonly accounted, reputed and taken : 
eneraF And that this Copy is faithfully extraQted out of theafore- 
it) oF ſaid Regiſtry, and doth agree with the original Inventory, 
of full remaining in the ſaid Regiſtry ; which ſaid original [nven= 


aninF'tory, was exhibited in due time, before the ſaid Judge. 
1 and this fame Allegation is to be propounded, joyntly and 
2000Flererally, and is to he admitted as above. And ſeeing the 
th aJProtor of the Adverſe Party, is better inſtructed, what 
; corland how to anſwer than his Client : Therefore the Proctor 
Milledeing and Exhibiting, ought to Swear, that he hath 

faithfully propounded this Allegation, and may deſire, 
mt an anſwer may be given in Writing, (by the Proctor 
of the Adverſe Party) to this Allegation and Inventory, 
$ (WFdþon the Oath of the ſaid Profor z which Oath, the ſaid 
ce ifProctor ought to take, as is requeſted, If the Proctor of 
| hide Adverſe Party, doth coafels or belicye, that theſe Ex- 
par hibits 


i 
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hibirs were ſubſcribed by the Regiſter, and that the $j 


RR) 
Adi 


Regiſter is an honeſt and lawful Notary publick, althongjſÞit 


perhaps he denies or doth not believe the other things ec 
tained in the ſaid Allegation ; yet the intention of the P; 
ty propounding the aforeſaid Allegation, is ſufficient 
founded. For the other Contents are preſumed tobe tn 
in reſpe& of the Credit, which ought to be given to the fa 


Regiſter. But if the ſaid Proctor being ſworn to make 


faithful anſwer, doth deny that Allegaion and Invente 


aforeſaid, or doth upon his Oath, anſwer, That he dotſ"d 
not believe the ſaid Copy exhibited, to be ſubſcribed by 


the Regiſter alledged, then this Subſcription, and the trut 
of this Allegation muſt be proved, either by ſearching the 
Records of the ſaid Regiſtry, or by Witneſſes who were 


preſent at the time of ſubſcribing the ſaid Copy of the ln 
ventory, and the Act upon the Exhibition of the ſame, and{f®* 
the collation or comparing of the ſame, (made by theff 
Regiſter,) with the Originals remaining in the Regiſtry, 
For it is to be noted, that if the Accomptant doth no 
prove by the Exhibition of the Inventory aforeſaid, whtſf® 


and which Goods of the Deceaſed, came to his hands (t 


reaſon of the Execution of the aforeſaid Will,) be ought 
to prove by Witneſſes, which, what, and how may} 


Goods of the Deceaſed came to his hands ; which thing is 
very hard todo, Andin as much as he entred on the De- 
ceaſed's Eſtate, immediately upon proving the Wil, c 
adminiſtring the Goods, it is preſumed that there came 


Goods of the Deceaſed, (to the hands of the Executor)if 


which were ſufficient; or at leaſt, it is preſamed that It 


may make appear, what Goods came to his hands : WhidÞll 


preſumption is taken away, if an Inventory were exhibitel 
as above. And if it appear by inſpeting the Inventory 
that the Goods are not ſufficient, to pay all the Legacie 


(thoſe things being allowed and deducted, which are Wi 


Law to be allowed and deduRted,) it lies upon the Plat 
tiff, to prove that more or other Goods came to the hanl 
of the Executor. 


Ily $. 
Jud 
Il, 
) 
refuſ 


13. Although the Accomptant is freed from provingt ll 


quantity and valve of the Goods of the Deceaſed, by tl 


fole Exhibition of the laveatory, in manner aforeſaid; i 
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Adverſary in a Cauſe of Legacy, or in any other Cauſe 
re the benefit of Plene adminiſtravit is alledged,) may 
&& againſt this Inventory and Account, (viz.) That 
rare ſeveral Goods, omitted out of the Inventory ; 
| that there are ſome other Goods, which are not ap- 
ed and valued according to their real Value and Price. 
lin theſe ObjeQtions, the Goods omitted are to be ſpe- 
and the true value, not only of thoſe Goods which 
2 omitted, but alſo of any other Goods which are not 
ized according to their worth. 
14 Though Goods are not apprized, nor Inventories 
kof thoſe Appriſements, according to the Eccleſiaſti- 
Laws, nor according to the form of the Statute of this 


[ dom ; yet it hath been obſerved by the ſtyle of theſe 


urts (time out of mind) that if the Goods of the De- 


 andFaſed were apprized by ſome honeſt Perſons, (who are 


piſtry, 


"th not* 


ſeighbours of the Deceaſed) and are put into an Inven- 
ry, and afterward the ſaid Inventory is exhibited in due 
(upon the Oath of the principal Party, in due time 
lore the Judge who proves the Will, or grants the Ad- 
nitration) that then it makes full Proof, in all Cauſes, 


htfſÞ8d Courts, and the Party Exhibiting the ſame, is freed 


bm proving the truth of the ſaid Inventory, (to wit, that 


oF Deceaſed had more Goods) and it lyes upon the Le- 


ary, or any other Perſon, who pretends a right to the 
ceaſed's Goods, to prove what Goods are omitted. 
Is. Upon what grounds or conſideration Mr. Clarke in- 


WF" this here, I well know not; however, leſt I ſhould 
Mir Mr. Clark's Intention, in placing it any where elſe, 


Wall inſert it, as it offers itſelf, here amongſt theſe Ac- 


;bite{Punts. 1f an Executor is called, (either of the Office of 


Judge, or at the Inſtance of a Party) to prove any 


i'll, which is already proved before a Judge, (in remote 


Is) in common form of Law ; or is called to accept 
refuſe the Execution of the Will, and this Executor doth 


pier to prove this Will in common form of Law. Orif 


one who is next of Kindred to the Deceaſed, or if the 
ut of the Deceaſed, (to whom the A:i{miniſtration of 
Deceaſed's Goods might 2ppertain if he dyed inteſtate) 


E called to accept or refuſe the Adminiltration of the 


Goods 
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Goods of the Deceaſed, or to ſhew cauſe why Adminiſtnl 
tion of the Goods of the ſaid Deceaſed, may not be p 

ed to ſuch an one '(Scil, to ſome of a more remote &llni 
gree, or to ſome Creditor.) Or if ſome Will is pron 
before a Judge in remote Parts, in ſach Caſe, where this 
Deceaſed (as the Plaintiff pretends) had Goods ſufficied 
(out of the Dioceſs where he dyed) at the time of till 
Death, to found the Juriſdiction of the Perogative ConWhinti 
of Canterbury, and the Executor is called to ſhew Cay 

why the Probation of this Will, (being made before « 

who was no.proper Judge,) may not be revoked and 
clared as null, andinvalid. Likewiſe if an Adminiſtrati 

of the Goods of any one Inteſtate, is granted before an 
competent Judge in remote parts, (whereas the 

ought to have been granted by the Judge of the Prerog 

tive Court, as the Plaintiff pretends at leaſt.) And thizh 
miniſtrator is called to ſhew Cauſe why the ſaid Admi 
ſtration may not be revoked and retracted, as being g 

ed by an Incompetent Judge: Or if he who obtains [x 

ters of Adminiſtration (from the Judgeof the Prerogati 
Court) of any one Deceaſed, doth call another Perſon 
(who kath alſo obtained Adminiſtration of the aid Dell 
ceaſed's Goods to be granted him by an inferior Jud 

to anſwer certain Articles, touching a Temerary Admin 
ſtration of the Goods of the Deceaſed, and in the like 

ſes, whereof the Judgeof the Prerogative Court takes co 
nizance: In all theſe caſes, if the Deceaſed (notwithſtad 

ing what the Plaintiff may pretend) hath not ſuffice 
Goods to found the Juriſdiftion of the Prerogative Cont 

a ProQor may appear for the Party Cited, under Prot 
ſtation of not conſenting to the Judge of the Prerogat 
Court, as a competent Judge in this Cauſe, on his pitfiremad 
and may alledge as follows, (viz.) That N. the Party ln, by 
ted, is not bound to appear, nor to fatisfie the MandafWzrty n 
brought in againſt him, in as much as the cognizanc the i 
this Cauſe, doth not appertain to this Court, ſeeingt 
Deceaſed dyed in ſuch a Pariſh of the Dioceſe of N. 

that he had not in his Life time, nor at his Death, Gl 
ſufficient (or none at all) out of that Dioceſs, to ft 

the Juriſdition of this Court ; and then the Plaintiff ogWwho 4 


= 6 


4 
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tnfoalledge, and prove, as in the following number. For it 
not preſumed, that the Deceaſed had Goods out of that 
Jioceſe where he dyed, and by the Common Law, every 
Fill ought to be proved, and every Adminiſtration ought 
be granted before the Ordinary of the place z the Defen- 
eefWant therefore in this caſe, hath the preſumption of the Law 
this fide : In this caſe therefore, it lies on the part of the 
vintiff to prove the Juriſdiction of the Prerogative Court. 

ad obſerve, that although it is ſaid, the Defendant may 
dee that the [Deceaſed had not, at the time of his Death, 

ods ſufficient out of the Dioceſe, to fonnd the Juriſ- 
ition of the Prerogative Court, ©c. Yet it may not be 
wbted, but that the Party who propounds this Allegation, 

wht to prove the ſame. Mr. Clarke believes it not ſafe, 

(to 2yoid the Queſtions in Law about this Matter) that the 

is Defendant appearing in any of the aforeſaid caſes, under 
nftoſe Proteſtations, do only ſay, that he is not bound to 
ſitige the Contents of the ſaid Mandate, ſo introduced, 
ales the Juriſdi&tion of this Court and of its Judge, do 


[. 
16, And if in any of the aforeſaid caſes, the Juriſdiction 
if the Prerogative Court is denyed, and declined, then the 
JudlgWroftor of the Plaintiff ought to alledge and prove, that 
ſite Deceaſed died, in ſuch a Dioceſe, or peculiar Juriſdici- 
1, and that at the time of his Death, he had ſuch and 
Which Goods and Chattels out of that Dioceſe, amounting to 
0offich a ſum, in ſuch a Pariſh 3 and that thar Pariſh is with- 
nie ſuch a Dioceſe, (03z. in another Dioceſe, or Juri{diai- 
So, out of that Dioceſe where the Deceaſed died, and if 
lt Defendant denics this, and the Plaintiff proves it, the 
Nfendant is not only to be condemned in Charges which 
Wremade, and to be made abont the proving the Jurifdictt- 
WW, but alſo (in preſence of his ProQtor,) the Adverſe 
arty may deſire, and the Judge may decree, according 
nc the Contents of the aforeſaid Mandate brought into 
elNg Wort, that the Defendant ought to ſatisfie that, which 0+ 
herwiſe ought to have been done, if the ObjeQtion had not 
, Green proved againſt the Jurifdiftion of the Court, Yet 
o ft tis to be noted, that it is expedient for the ProQor, 
ﬀf oof{who denies the Juriſdiction of the Prerogative Court) 
U that 
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that he propound it bona fide, for otherwiſe, the Produire: 
ſo declining the Juriſdiction of the Pr-rogative Court, i, 
Guilty of Perjury : Seeing taat when he is admitted Prof, 
&or in the Arches he Swears that he will never do, no 
procure any thing to be done, againſt the Priviledges, add 
Juriſdition of Chriſt's Church in Canterbury, 

17. If any who is aged or infirm, or any other prij 
ledged Perſon is called to appear perſonally to give an 
count 3 his Lawful ProQtor upon that Day (againſt which, 
he is cited to appear to give an account) in order to e 
cuſe him from any Contempt, may alledge ſome of the 
foreſaid Cauſes, why he is not bound to appear to give 
account perſonally : And if his Adverfary doth not der 
theſe Alledgments, a Commiſſion is to be granted to re{far an 
mote parts, in order to Swear the Accomptant, not onlſoners 
upon the whole account, hut alſo upon every one of thehut 0: 
leſſer ſums,under FortyShillings,and a certain day and plac the f@ 
is to be appointed for the diſpatch of this Commiſſion, andff yhert 
all things are to be diſpatched and done, in the preſencedlf proce 
the Adverſary or his Profor, or in Penalty of their Car 
tempt as in other Commiſſions of this nature, But if the 
Adverſe Party doth deny thoſe things alledged by the De 
fendant,in order toexcuſe him from a perſonal appearance 
then they are to be alledged and proved ; and being pro- 
ved, the Party denying theſe Alledgments, is to be condem 
ned in Charges, and a Commiſſion is to be granted, tt 
the aforeſaid effects. And if on the contrary, the Party al 
ledging the ſame, doth make default in the proof thered, 
then theDefendant is not only to be condemned inChargs, 
but is alſo to b» Excommunicate, for not ſatisfying tle 
Contents of the Mi.adate, brought into Court. Therefor: 
Jet the Procor of the Plaintiff, take care in this caſe, thi 
the Certificate of the aforeſaid Mandate, brought in as 
fore, be continued until the next Court day ; after the di 
aſſigned for the proof of thoſe Alledgments made by tit 
Defendant ; for if the Certificate is diſcontinued, andt! 
Defendant gives not an account, he cannot be Excornml- 
nicate. Obſerve alſo that in the Ac of Court, at the tims 
of granting the ſaid Commiſſion, the Proftor of the Ad 
verfary is to be admoniſhed to be preſent, at the timed 
diſpatching 


T.vI 
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liſpatching the Commiſſion, if he thinks himſelf intereſled, 
ad that if neither he nor his Client are ſo preſent, all things 


ire valid, as done in penalty of their Contempt, Laſtly, 


O, nc 
S, a 


ſerve, that the proceeding upon this Commiſlion, being 
ranſmitted, and the Party being Sworn as to the Truth of 


- Rihe Account, as well in general, as in ſpecial, upon the 


icular leſſer ſums ; if it do appear to the Judge who 
ts this Commiſſion, that all things were done in due 


order, and that the aforeſaid leſſer ſums were not fraudu- 


katly, or deceitfully divided 3 then at the Petition of the 
Protor of the ſaid Accomptant, all theſe leſſer ſums are 


ve aÞſty be allowed, though this is not pradtiſed in theſe days, 
Of (that is, the Commiſſion being tranſmitted, the Petition 
A for an allowance of thoſe leſſer ſums) for the Commiſli- 


mers have not power to allow the Party theſe leſſer ſums, 


KI but only to Adminiſter the Accomptant his Oath, upon 


the ame : But it is convenient to conſult the Advocates, 


i whether or no it be convenient ſo to practiſe : (Sc1/.) the 


time 0l 
2rchin! 


proceeding upon the Oath of the Accomptant being tranſ- 
nitted back to the Judge, whether or no the Proctor ought 
to defire the leſſer ſums to be allowed, or whether or no 
they are not allowed, by taking the aforeſaid Oath, with- 
but the Judge his Decree. 
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CHAF. IF 
Of LEGACTES. The whole order of ſuing fi 


aid recovering then. 


\ 


CEL Is Þ@ 


1. A Legatary may ſue in Cauſe of Legacy, againſt « 
Adminiſtrator of the Deceaſed"s Goods, though noWil 

roved, 

2. Fl the Executors are to be called, in a Cauſe of ſubſirs 
ftion of a Legacy. 

3. Of a neceſſary Allegation, to be propounded by the F xecutr, 
t0 avoid his being condemned in the Legacy, if no Gud; 
of the Deceaſed®s remain in his hands, beſides Bonds 
Bills, &c. | 

4+ The benefit of Plene Adminiſtravit, may be pronome 
and alleaged, after Sentence is pronounced. | 

5- The Petition of the E xecutor, that the Leg atary may git 
Bond to bear him harmleſs, upon the receipt of bis I 


acy. 

6. Of the equal diviſion of the Goods among the Legatarits, i 
the Teſt ator*s Goods are not ſufficient to pay the whole It 
gacies, 

"7. The manner of offering a Legacy. 

8. Of a particular, ſpecial, and verbal Oblation or offers 
of a Legacy. | 

9. The Legatary (although the Executor doth offer the nd 
value of the Legacies, as well before the Sute is begs 
alſo in Court) may refuſe this oblation or offer withis 
damage. 

io. A third Perſon may come in, in this Cauſe. 
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Ometimes the Son, or next of Kindred to the Deceaſed, 
) knowing that the Deceaſed hath given many Legacies 
j his Will, to avoid the payment of them, by ſuppreſſing 
the Will, procures an Adminiſtrativn of the Deceaſed's 
ods, as though he died Inteſtate ; by vertue whereof, 
tk: Adminiſters the Deceaſed's Goods : But the Legatary in 
this caſe, may ſue the Adminiſtrator in a Cauſe of Legacy, 
edging that the Deceaſed made his Will, and appointed 
thefaid Adminiſtrator his Executor if it be ſo; if not, then 
this Clauſe is to be omitted : For it is ſufficient to prove that 
the Teltator gave ſuch a Legacy ; and that the Defendant 
Mzotan Adminiſtration of the Deceaſed's Goods, granted to 
kim; by vertue whereof, he inveſted himſelf in the Goods 
\  Yefthe Deceaſed. Theſe things being proved,though theWill 
wſrll were never exhibited, nor proved betore any Judge in com# 
mon form, yet the Defendant is to be condemned in the 
ecu; E Legacy and in Charges, as in other ordinary Cauſes of ſub- 
Got fraftion of Legacies. Mr. Clarke ſays he has known this 
nd TY Cauſe of Legacy, Inſtituted, (Thirty Years ago) againſt 
the Temerary Adminiſtrator of the Goods of the Deceaſ- 
nunca &d, and the Plaintiff hath obtained his Cauſe, where he 
. Eproved that the Legacy was left, and that the Defendant 
9 UE id Adminiſter the Deceaſed's Goods. But conſult the 
6 IN larned in this caſe, and obſerve that a Temerary Ad- 
- ,{niniſtrator, is he who on his own Authority intermeddles 
i,j on the Deceaſed's Goods without the Authority: of the 
udge, 
2, If the Teſtator doth appoint many Executors, and 
. Wiley all do prove the Will, and the Legatary doth cite, or 
feutlf fe only one of them in a Cauſe of Legacy, that Executor, 
although to Purge his Contumacy, he ought to appear 3 
jet upon the day of his appearance, he may alledge, that 
the Deceaſed appointed many Executors, and that they all 
proved the Will, aad took upon them the Execution of the 
lame, and that they are all of them alive, and that there- 
fore, he is not obliged to anſwer in this Cauſe, nor to un- 
dertake the Sute, unleſs all the other Executors be alſo 
called : Bat this Allegation is to be propounded, before the 
/, Woite be conteſted, otherwiſe it cannot be admitted : Be- 
uy eve the Defendang by conteſting the Sv:e, doth tzke the 
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Sute upon him, and doth renounce the benefit of Exceyti. 
on. But admit the Teſtator hath appointed three or more 
Executors, and that they all do prove the Will, and take 
upon them the Execution thereof, and two of them die: 
Yet the Legatary cannot Sue the Executors, or Adminiſtr. 
tors of theſe Executors, in a Cauſe of Legacy, but he 
muſt commence his Sute againſt the Superviving Executar, 
And if all the Executors do die * before any Sute is com: 
menced, the Legatary ought to Sue the Executors, or Ad. 
miniſtrators of the Superviving Executor, or he who my 
laſt alive. The reaſon of this is, becauſe the Law preſume, 
that the Goods of the Deceaſed, not Adminilſtred by thes- 
ther Executors, muſt remain in the Power of the Superni. 
ving Executor ; and if they remained not in his cuſtody, 
@pd that it doth appear that the Superviving Executor 
could not commence an Action (before an Eccleſiaſtical 
Judge) againſt. the Executors (of thoſe other Executor, 
who are dead,) in a Cauſe of Temerary Adminiſtration, 
Cc. or if there remains no Goods of the dead Executor, 
in the hand of his Executor in ſpecie, then theſe ſecond 
Executors are to be called to give an account of the 
Goods of the firſt Teſtator's, which came to the hands of 
the Deceaſed Executor. 

3. If an Executor (knowing that there are Goods of 
the Deceaſed, remaining in his cuſtody, which are not 
ſufficient to pay the Legacy Sned for ; yet knowing that 
there are Debts owing to the Deceaſed, which are parth 
gvod or recoverable, and partly deſperate) ſo ſoon asat 
Action is commenced for a Legacy, in order to avoid Suts 
and Charges, he may Produce and Exhibit into Court, 


«11ti- (thoſe Bonds or Bills of ſuch Debts) in this form. (Sil) 


bore 


ditar. tempus 


*I I. that is, the principal Party or his Lawſul Prodtor, 


mortis teſtaro- * With intent to avoid Sute, and InjuſtVexation, and thef- 


ris reſpicitur , © tureCharges, 
niſt in nomini- C 
bus hzreditar. 


do reallyExhibit certain LettersObligatory, 
ſpecifying the Names of the Creditors : And I grant th 


Mynſ. Ini. d: © Plaintiff, or his Proctor, all right of ACtion, in orderto 
Legator. In- © recover the faidDebts : And [ offer my ſelf ready and pre- 


min.Set. Quay. £ 


1714s 


pared, to give ſufficient ſecurity, that I have not releaſed, 


pg P*© neither will releaſe the ſaidDebts : And I offer and deliver 


We3 + Very 


JarrimGnii. 


.* tothe Plaintiff (if he be preſent, or to his uſe if he 


be ad- 
© ſent) 
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(ſent) a Letter of Attorny made and granted in my Name, 
$to Sue and recover theſe Debts, to the ſole uſe and behoof 
of the faidLegatary ; and I alſo offer my ſelf ready to give 
(S&curity, that I will not for the future revoke theſe Let- 
(ters of Attorny. And if the Plaintiff will not accept theſe 
Debts thus offered, but will go on in Sute, and in the end 
of the Sute, cannot prove any other Goods to be remain- 
ing in the hands of the Executor ; the Executor is to be 
ibſolved, and diſmiſſed with Charges, which are made, 
from the day on which the aforeſaid offer was made: And 
ifon the contrary the Legatary doth prove that other Goods 
(beſides the Bonds offered) remain in the Executors 
hands, ſufficient to pay the Legacy Sued for, the Execu- 
tor is to be condemned, not only in ite Legacy asked (at 
laſt as to the quantity of the Goods, which remain in his cu- 
tody,) but alſo in Charges of the whole Sute. But ob- 
ſerve, that if the Bonds or Debts, offered by the Execu- 
tor are recoverable, then the Executor ought to expreſs 
ad dedu@t out of the Goods of the Deceaſed (if they 
imount to ſo much) thoſe Charges of Sute, which may be 
disburſed about the recovery of theſe Bonds or Debts, at 
the Common Law : But if there remains not Goods in the 
Executors hands, which are ſufficient to bear the Charge 
of Sute, at the Common Law, in order to the recovery 
of theſe Debts or Bonds ; the Executor is not obliged to 
Try a Sute at Law about the ſame, at his own proper 
Charges : Yet at the time of offering the ſaid Bonds or 
Bills (if they are accepted by the Legatary) it is expedi- 
ent that the Executor do particularly proteſt, that there 
remain not Goods in his hands, which are ſufficient to 
tear the Charge of a Common Law Sute. 

4 If the Defendant who is Sued in a Cauſe of Legacy 


-£ doth not in the whole proceedings, before the Cauſe is 


concluded) alledge a Plene adminiſtravit, ( viz. ) that 
there remain not Goods in his hands, which are ſuffict- 
ent to pay the Legacy Sued for, nor that it doth any way 
appexr to him, that there are remaining in his hands, which 
xe ſufficient, &c. he may alledge this after Sentence 1s 
pronounced, to hinder the Executjpn of the ſame. Yet 
(f tie Adverſary require it,) the Party thus alledging is 

u 4 ta 
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to be condemned in Charges, of the firſt inſtance, forhihnd C 
negligence in not alledging it at the firſt, and is to Whortio 
compelled to pay thoſe Charges before he can be heardffreſpe£ 
Though this fails, if after the Sentence is pronounced, an{{4nd i! 
before the ſame is put in Execution, the Executor is ca}(Scil. 
at the Common Law in a Debt which was unknown to hinſorght 
before the Sentence was pronounced : So that by reaſon offfitie Le 
his being ſo caſt, there do not remain Goods in his handsFing a! 
which are ſufficient to pay the Legacy adjudged in thifyrove 
caſe, the Executor may alledge this Plene adminiſtravit, {the Ef 
ter Sentence, and if he proves ſuch his Alledgment, heiExecu 
not to be condemned in Charges of the firſt Sute, nor iecutot 
he to be compelled to the payment ghereof, before hebeof th 
heard or admoniſhed : Unleſs the Adverſe Party can prove,Mr. C 
that this Executor or Accomptant had knowledge of thixitis ſt 
Debt, before Sentence was pronounced. For then hewaſſaad C 
to blame, in not alledging it, before the Cauſe was con-fdraw! 
cluded : And therefore it-is convenient, that the faid Ac-Wing th 
comptant do alledpge in this Allegation, that he had notice fall at 
of this Debt, only ſince the Cauſe was concluded; andiyh} 6. 
this he ſhall avoid the payment of Charges, until the endJand 0 
or event of the proof, of this Allegation, or the not pror- has ni 
ing it. For if he proves it upon his Oath, he is not tolxqullr 
condemned in Charges, but if he makes default in the Yiccor: 
proof thereof, he is to be condemned in Charges, as well he 
of the firſt, as of that inſtance, re fi 
5. If the Teſtator was in his life time bound for any on YWill 
for ſome Debt, to become due ſome years after his Death then 
or for the performance of any Bargains, or Contra(ts bm be 
terward ; though the Executor in this caſe hath Goods 
his hands, which are ſufficient for the payment of Legacies; 
yet if the ſaid ſum, for which the Teſtator was Bound(s 
above) is not paid; or if the ſaid Contratts are not ful 
filled or performed, ſo that the Creditor may have 
AQton at theCommon Law, againſt the ſaid Executor, fit 
the aforeſaid Debt, or for not performing the ſaid Conds 
tions, or Contracts aforeſaid : In this caſe, the Executot 
for his Security, may offer the Legacy Sued for into Court 
under the condition, "oy the Legatary ſhall firſt give gool 
Sccurity to hear the Execetor harmleſs, as to the _ 
4 
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for tid Conditions aforeſaid : * Ar leaſt for ſuch a part or * Zege fulcidie 
$ to Wſportion of the Legacy Sned for, and adjudged, having £497 ut pars 


, . . uarta bonorum 
| heardffreſpect to, and a juſt Computation of the other Legacies. = — 


ed, anf4nd in this caſe, if the Legatary do deny the Premiſles, 7-5 vnanear. 

* is cafÞ{Scil.) that there are no ſuch Bonds, Z'c. The Executor A170 bujus. 

| to hinfſooght to Exhibir theſe Aſſignments and Indentures: And if rounds 

aſon offlite Legatary doth deny them, he onght to prove the Seal- ,,j 7,75 

handing and Delivery of them by Witneſles : Which being 7. 13. iu rexr. 

in thyſproved, if the Legatary doth refuſe to give Security, to 

vit, ofthe Effects aforeſaid, the Judge is not wont to compel the 

t, hexfExecutor to the payment of the Legacy, but the Ex- 

nor ixlecator may depoſite the aforeſaid Legacy, into the hands 

re be lefflof the Regiſter under the aforeſaid Condition. But 

prove. Mr. Clarke ſays, he has known it practiſed in this caſe, that 

of thisit is ſofficient, that the Executor do only alledge the Debts 

hewa8.nd Conditions aforeſaid, and Exhibit the Inſtruments 

3s cor- drawn thereupon into Court, upon his own Oath, touch- 

id Ac-Wing the Truth of the ſame, becauſe that in theſe Caſes, a 

notice fall and exaCt Proof is not required, 

andbly Ml 6. The Debts and Funeral Expences of the Deceaſed, 

he end Jad other Ordinary Charges being paid, Þ if the Deceaſed + Myy. 1»t.T. 

 pror- has not Goods ſufficient to pay the whole Legacies an e- £24. immi- 

t tolequal rateand proportion * is to be made to every Legatary, 7. _ p=>, 

in te xccording to the quantity of his Legacy. Yet two things * 1g; ;3;4:m. 

1s well lure here to be noted: Firſt, that if the Deceaſed's Goods ». 5. | 
e ſufficient to pay all the Legacies that are left in this 

ny on Will 3x ſpecie, but not all the Legacies that are left in gerere, 

Death Wthen all thoſe Legacies i» /pecie, are to be paid, no deducti- 

@s4-F being made, in reſpect of thoſe Le- > Gy, jus 1tro varies Bier ac- 

ods it eacies in genere. Þ Secondly, That if the ceptiones. Zoſens in ſuis intell, mox. 

acies; FSute be commenced by one Legatary (to #£ pr inc. diftingaitur in ſummum, us 

nd (sF'whom perhaps, a conſiderable Legacy Cn TOs 2 O_ 

2t ful-Yisleft in general) againſt the Executor, ad 5 BB te» = 

ve UYad the Executor is condemaed by the jerior, & hoe infioum triplici dife 

o fot FEntence of a competent Judge, to the ferentia recipitur. Myal. ubi ſuprts 

,ond-Fpayment of this Legacy, before the 0- a <4" J _ rp gs "EY 2z 

cutotFther Legataries, ( who have Legacies & pr Legart "uf reperias wil 

,ourt;Feit them in general alſo ) do com- renin inter l-gaum in genere, & 

 goodFlmence any Sute, or make requeſt for #7 /þ-cie- 

oa weir Legacies 3 if afterward, theſe ether general Legata- 

000M... r12s 
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ries, do commence Sute for their Legacies, and (the fhfer be 
conſiderable general Legacy now ſpake of being paid) thaegacie 
ar no other Goods remaining, to pay theſe other Lephe Offe 
cies Þ2 genere, the Executor is not to be compelled to puff g. If 
theſe other Legacies i» genere, nor to make the aforeſiiWouſho 
equal diviſion, but ſhall be freed, by the benefit of hifſus his 
Plene Adminiſtravit, and the Sentence of the Judge ; byeceaſc 
quere. lefires | 
7. An Oblation or Offer may be made of a Legacy inthe Val 
like manner as of Tithes. For example, If the Sum ofafſave the 
Hundred Pound 1s bequeathed, and the Executor has onlyMxecut! 
the Sum of Ten Pounds of the Deceaſed's Goods remainingſſeſtore 
in his hands, which he really offers in Court with thefathoug 
Charges: If this offer is refuſed, the Plaintiff (not profjithat in 
ving a greater Sum) is to be condemned in Charges ſadge i 
which are made in the Sute, fince the Day of ſuch refuſal, ſpecie 
the Defendant is to pay what Charges were before; andflthem. 


ſo on the contrary, if the Plaintiff doth prove a greteſſefuſet 
Sum. Fin e 
8. If a Lepatary, (to whom Houſhold Goods, Sheep, the Jud 
Oxen, Cows or Horſes, or any other Legacy'not portableBTithes 
(which are called Chattels) is left) ſueth an Executor, forfſtteir r 
theſe Legacies #- ſpecie, and the Executor doth intend tofÞ 10. 
pay theſe Legacies i ſpecie, and not ro offer the Price, oiis Inte 
value of them; leſt it ſhould be diſputed betwixt this{tghtee 


Legatary and the Executor, touching the real Value of 
theſe Legacies; this offer is to be made on this manner. | 
N. having an intention to avoid Sute, and prevent an it 
juſt Vexation, and future Charges, do offer my ſelf ready 
to deliver to the Plaintiff ſuch Legacies, (viz. thoſe for 
which the Sante is commenced, &c. ) in the Houſe where 
in, they remained, at the time of the Teſtator's Death ; Ot 
(if they are removed thence) in ſome other indifferent 
place, to be aſſigned by the Judge, upon any day to 
appointed alſo at the pleaſure of the Judge : And I offe 
my ſelf ready, and preparcd to pay all ſuch Charges 6 
are due, or to be taxed by the Judge. And whether this 
ofter be accepted or refuſed, you muſt proceed in lik 
manner, as in the offer of Tithes, of which afterward 
Tis only excepted, that in this caſe of Legacy a =_ 

ofier 
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he fair before the Snte is moved is ſufficient, becauſe theſe 
) the egacies cannot be really offered in Court ; but in Tithes 
Lenlthe Offer is judicial before the Libel. : 
to paſſ g. If the Deceaſed doth bequeath to his Son, ſome 
refiWoaſhold Goods, or ſuch a Horſe or a Gold-ring, (which 
of hifzs his Father's Signet upon it) and perhaps which the 
Jeceaſed intends to leave his Son as an Heir-loom, and 
fires he may have it 52 ſpecie, in this Caſe, he may refuſe 
4cy infftie Value of it, offered by the Executor, and may inſiſt to 
| of aſſure the thing i» ſpecie, (at leaſt if it is in being) and if the 
s onhſxecutor doth perſiſt in the Sute he is to be compelled to 
liniogſeſtore the ſame i»: ſpecie,and is to be condemned in Charges, 
h theffklthongh he have offered the real Valueof it. And obſerve 
| pro-fſlat in every Sentence to be pronounced in this Caſe, the 
arges adge is wont to condemn the Party to pay the Legacies 
fulal ſo ſpecie, if they are extant, otherways, the true Value of 
; andffitiem. And ſo alſo he who Sues for Tithes, may if he wll, 
reater refuſe the Sum offered, and inſiſt for the Tithes in ſpecie, and 
— Fin every Sentence to be pronounced in ſuch a Cauſe, 
beep, ite Judge is wont to condemn the Party (ſubtraQting the 
riableBTithes) in the Tithes if they are extant, or otherwiſe in 
r, forflttcir real Value, &c. | 
ndoF 10. In this Cauſe alſo, a third Perſon may come in for 
x, of ls Intereſt, like as in a Matrimonial Cauſe, where at the 
. y ephteenth Number, it is already ſhewn. | 
ue 
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CHAT. V5 & 

15. / 

Of TITHES. The whole order of Suing for, a T 
Recovering them. ' "* 

17. 1 

: hr { 

SE CT. ts. 8 7 

Sut 

1. What and how manyfold, Tithes are ſaid to be. the 


2, The order of getting a Monition again#t the Pariſhionr; 19. 7 
to pay Tithes, under Penalty of Suſpenſion from entrigfh of | 
the Church, and of Excommunication. the 

3+. The manner of Executing, and Certifying this Monitian, | 20. 4 

4. The Petition of the Proftor, after the aforeſaid Monitinfl of 
is returned, if the ſaid Pariſyioners, do not pay Tihes, th} Ca 
admoniſhed., the 

5. The manner of proceeding, if the Pariſhioners (being 
ted) do n0t appear. 

6. The manner of proceeding in the aforeſaid caſe, if theſud 
Pariſhioners (being ſo cited) do appear, 

7. The Cuſtoms (touching the manner and form of Tithing)[Wte Chu 
and the Immunities of the Church, for not paying Tithes,Wito Per 
may be alledged before the Eccleſiaſtical Fudge. (fice, 

8. The manner of offering a Sum in the name of the Tithes, was for 
avoid Sutes. Ir Real, 


9. The manner of accepting the offer in full Payment, ani\Þt Pro! 
condemning the Defendant in Charges. rater, 
10. The Plaintiff may refuſe a general Offer ( for Tithes Wes ; 1 
are due) made before the Libel is given, eyer ti 
11, In what caſe the Party offering the Tithes, is not t\8rowin 
condemned in Charges. 2, Fi 
: 2. The raanner of condemning both the Defendant, (my comp: 
offers the Tithes after the Libel 1s given) in Chargut in t] 
and alſo the Plaintiff refuſing to accept the Sum, in jhethe: 
Payment, mpto 
13. Another ſort of yefuſal to accept the Offer (in full ſat th 
f=tton of all the Tithes ) made before the Libel was giv". Wt Vica 


14. 


/ 
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14 1n what caſeit is convenient, for the Defendant to ſpecifie, 
for what Tithes it is, that he makes the offer, 

15- If there are particular Offers made of the Tithes, the 
Plaintiff may recerve one of them, and Sue for the re. 

16, Of another Offer of Tithes, to avoid the Penalty of the 
Statute. 

17. The manner of reſtitution, or reſtoring the Plaintiff to his 
Term Probatory (in a Cauſeof Tuthes) if it be elapſed. 
18, The manner of requeſting the fruits of a Benefice whilit 4 

Sute 1s independance, touching the Title of the Benefice, or 
the right of Tithes. 
oner;fl 19. The manner of putting Sentence in Execution, in a Cauſe 
will of Tithes, as to the Charges, though it be” Appealed from 
the Sentence, and though the Fudge be Inhibited, 
tion, | 20. In what caſes it is Lawful to Appeal from the Execution 
nituell of the Sentence, as to the Taxation of the Charges, in 
thi Canſes of Tithes, notwithſtanding the Statute of Henry 


the E ihth, +Fohannes Cal. 


Vin. in Lex. ju- 
; | : : 71S. MONetas 
He word Decime, or Tithes, is variouſly taken in the 1748. de decime. 
Law + in ſhort they may be defined a certain part, of © 2+ + 4+ 
ul fach thi fall ireds and is d * Henricus Ct- 

uch things as are Lawfully acquired ;z and 1s due to, - 

- <p miſe tratt, de 
le Church by Law, or Cuſtom. * Tithes are alſo divided 4::;u. c. 1. Re- 
lito Perſonal ['Scz/. ſuch as any one pays for his Profeſſion, bf. rra8. de 
ice, Induſtry, the tenth part of the Profits whereof, rar 
$ formerly due to the Church? they are alſo Predial ag jt ng 
It Real, ['Scil. ſuch asare received out of the thing, Fruits eper;as apud 
t Profits] and theſe are divided into major, or minor, Rebuff.tratt. de 
eater, and leſſer Tithes. They arealſo divided into No — 
es; that is, ſuch are received of the Fruit of Lands, }, .;.. = 
ever tilled before ; of which ſort is the Tithes of Corn ju canonicum 
rowing upon our barren heath Ground Þ. ite de decimss, 
2, Firſt a Monition is to be requeſted, in the name of nts "ie 
: . ( » ICs 

my competent Judge, (viz.) of the Arches, the Audience, ,,".,. 2.4, 
$6 in the name of the Biſhop, or his Official (but quere 5. Lind. de con- 
hether or no this hold as to the Inferior Judges) pe- ſuer.c./tarmm. 
mptorily to admoniſh all and ſingular the Pariſhioners, _— Amer” 
at they pay (or cauſe to be paid) to AV. the Rector pune. 
Vicar of 4, all gheir Tith<s under penalty of Svſpen- jruts- 
10N, 
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fion, from entring the Church of the major Excommunſſeate 
cation to be pronounced againſt ſuch as do not pay theſav) 
Tithes, after a Canonical and Lawful Monition. [n tithe 
old Monitions uſed in theſe Caſes, inſtead of theſe Wordghit © 
(to be pronounced, and promulged ) they uſed ther; 
words (in penalty of the Sentence of ExcommunicatioWinſt 
which is ipſo fa#o pronounced and promulged. ) pyfſonil 
* 7. de dcim. quere why they are now omitted. * But mention is tolyſed tt 
Ce on quidam. made in this Monition, that NV. is ReCtor or Vicar, and thyſſidew! 
Sett. preſents the Pariſhioners do refuſe to pay their Tithes if all ofthe 
ramp _- them refuſe to pay their Tithes, then becauſe they canny{ſſutior 
none Sententiaall of them conveniently be perſonally admonithed, a Moſjad d 
potius ferenda nition is to be granted viis & medis, which may be pub{zcot 
| err _ lickly denounced on the Lord's Day in time of Divine SerÞctiti 
ber rales pro Vice, in the ſaid Pariſh Church. But if any particular Pe 
Fxcommunico- ſons do refuſe, ſeeing they may be eaſily convened, theafari 
We a perſonal or ordinary Monition is to be decrecd. 

3. If the aforeſaid Monition be general, (as aboye 
and a Monition vizs © moais, the ſame is then to bex 
liſhed in the Church. And if the Pariſhioners, notwit 
ſtanding this Monition do refuſe to pay their Tithes, iti 
to be certified upon what Day, and by whom it was} 
liſhed. But if the ſame is againſt ſome particular Perſc 
of the Pariſh, then the ſame is to be Executed and Certi 
fed, like to an original Citation. 

4. This Monition being returned, the ProQtor of t 
Plaintiff muſt Exhibit his Proxy for 1. the Plaintiff, a 
alledge, that his Client is the Recor or Vicar of thel 
riſh Church of 24. and as ſuch is commonly reputed # 
taken; and that in right of his Church, he ought to recein 
all the Tithes and Eccleſiaſtical Rites whatever, gromi 
and ariſing within the ſaid Pariſh : And that notwithſta 
ing the Premiſſes, ſuch Perſons (naming thoſe who ie 
Admoniſhed) have refuſed and do yet unjuſtly refuſe 
pay their Tithes. And that they have been by your ! 
thority ( ſpeaking to the Judge) Admoniſhed Lawil 
and Peremptorily Admoniſhed to pay theſe Tithes, to Wt 
ſaid NV. the ReQor or Vicar, under penalty of Excomn 
nication, to be pronounced againſt them ; (or rather 
der Penalty of their being declared to have incurred t 

Sentent 
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nmunBeatence of Excommunication, already pronounced by 
y theJav) a5 appears by the ſaid Mandate, and the Certificate 
In thereupon : And that notwithſtanding this Monition, they 
Nord expreſly refuſe to pay their Tithes, to the ſaid Re- 
4 ther; not fearing to incur the Penalties prongFced a- 
icatiooxinſt ſuch, as do not pay their Tithes after a Canonical 


) Fiffſonition. Wherefore he muſt deſire that they may be ci- 
is toſed to appear on ſuch a day, and in ſuch a place, and ſee 
ndthltienſelves Excommunicate, for not paying their Tithes, 
if all the ſaid ReQtor, and for not obeying the aforeſaid Mo- 
| tion z or rather, to hear and ſee themſelves pronounced 
a Molſfad declared to be ſuch, as have incurred the Sentence of 


be pubccommunication already pronounced by Law : Which 
ine Serctition the Judge decrees. In former times, it was want 
lar Pero be praQtiſed on this manner, in this caſe, (Sc#/.) the 
d, thaſffriſhioners being Admoniſhed to pay their Tithes in 
manner and form aforeſaid, and yet refuſing to pay them 
abore)K(opon a return of the Monition, a Certificate being made 
be pubſapon it, and the ReCtor being Sworn, that ſuch of the Pa- 
otwithMihioners were Admoniſhed to pay thele Tithes, but have 
es, itiÞpot paid them) the Judge was wont to pronounce thoſe 
as pibMWerſons fo Admoniſhed, to be contumacious, and to have 
PerſoMcurred the Sentence of Excommunication pronounced 
d Certiff®y Law againſt ſuch as refuſe to pay their Tithes, after a 
nonical Monition : Neither was the Citation taken our 
r of thiſefore this pronunciation, as was ſaid above. Bur art this 
iff, ay it is praQtiſed, as in the following number, (but very 
' thePaſrely) which late Practice, whether or no it be more con- 
ited antaneous to the Law, than the ancient,is to be enquired. 
d rectinÞ} 5- Now the Citation above ſpoke of, being Authenti- 
orowinguly Certified : If the Parties Cited do not appear ; at 
chſtandWiis day (though they were cited to the particular effe& 
ho menEentioned in the foregoing number, yet) they are to be 
refuſe (Fxcommunicate for their Contempr, for not appearing z 
your Apa are not to be pronounced to have incurrred the Sen- 
Lawfullgence of Excommunication aforeſaid, (but qurere;) there- 


5, tore to avoid all Diſpute upon this account, it Is con- 


CCOmM 
2ther 


nient to inſert an Intimation in the ſaid Ciration, ( Scil. ) 
at if being Admoniſhed, they do rot pay their Tirthes 


rred tor if (being cited to the effc& aforefaid) they do not 
SEntend apnear, 
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appear and alledge ſufficient Cauſes why they do not 
theſe Tithes; the Judge doth intend to pronounce the 
to have incurred the ſaid Sentence of Excommunicatic 
and that they are to be denounced as Excommunicate; 

then (Wl Citation with this Intimation, being ret :-neda 


Authentically Certified, and the Contempt of th: Parti 


thus cited, and intimated, accuſed in Form of Law, 4 


they not appearing nor alledging any Cauſe, as abox 


they-are to be pronounced to have incurred the ſaid $e 
tence of Excommunication, and are to be denounced 
ſuch, and if the perſiſt in that State, they are to be {j 
nified and kept in Priſon,until they fatisfie their Conteny 
not only to the Church, but alſo pay the ReQor, as ne 
the Tithes they have detained, as alſo the Charges « 
Sute, and of their Contempt. 

6. Now if the Pariſhioners, (thus cited to ſhew Cay 
why they may not be pronounced to have incurred the $& 


AR 
s; | 


tence of Excommunication, for not paying Tithes accord 


ing to the Monition Executed in that behalf) do appz 


and alledge, that, they are not bound to pay Tithes totleh 


Plaintiff until it doth appear that he hath [Intereſt tore 
ceive thoſe Tithes mentioned in the Monition, and Citat 


on aforeſaid ; thenthe Plaintiff ought to alledge and pron 


his Intereſt. (Scil.) If he be ReQor, he ought to 
ledge that he was Canonically Admitted, Inſtituted ant 


Inducted, (fo many Years ago) to the faid Church, adi 


that he is in peaceable poſleſſion of the ſame, and ſer 


the Cure of Souls there, as well jn the Adminiſtration dlfnte 


the Sacraments, as in Celebrating the Divine Service; a 
that he doth perſonally reſide there, and is commonly i 
counted, reputed and taken for and as, the Lawful Ret 
and Canonical Poſſeſſor of the ſaid Church. If the ! 


riſhioners whoare Defendants doconfeſs theſe AlledgmentyFiri 
the Intereſt of the ReQor is ſufficiently founded ; for thei 


it neceſſarily follows that all the Tithes of the ſaid Parl 
are preſumed in Law, to belong to him : But if they @ 
ny the matters thus alledged by the Plaintiſf,, they are 


ly proved by Exhibiting the Letters of Inſtitution andl8 


duction of the ſaid ReQor. Fut he ought to prove hisI 


duQtion by the Defendants Conteflions, or elſe by WI ro | 


hes 
Id th 
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s:; Becauſe the Mandate to indu@t, proves not the real 
jy&ion. But if a Vicar ſue in this Cauſe, and his right 
intereſt is denyed by the Defendants who are convened 
above, he ought not only to prove his Inſtitution and 
lution, (in like manner as was faid of the ReQor) 

alſo that he hath (either by a Compoſition and Foun- 
ion of his Vicarage, or by a lawful Preſcription) the 


Woht of receiving the Tithes, which he ſnes for : Becauſe 


Vicar hath not the aforeſaid preſumption of the Law on 
& fide. But if the Defendants do not deny, but confeſs 

Intereſt of the Plaintiff, (that is, that he is ReRor or 
ar) but do deny that they have ſubſtracted thoſe Tithes, 
ing perhaps paid them, or compounded for them : 
jen the Plaintiff muſt alledge and prove, that the De- 
nadants had ſuch Tithes at ſuch a time within the ſaid Pa- 
iſh, which they ſubſtra@ed, notwithſtanding the aforeſaid 
nition : And he mulſt alſo alledge, that the faid Defen- 
ants have incurred the Sentence of Excommunication 
y reaſon of the Premiſes) to be pronounced, (or ra- 


Wer which is already pronounced and promulged) againſt 
bWich as refuſe to pay Tithes, after a Lawful and Canonical 


lonition: And in the concluſion of this Petition or Ailega- 


Mon, he muſt deſire that Right and Juſtice may be done, 


(dd that the ſaid Defendants, may be pronounced to have 


0Wccurred the Sentence of Excommunication aforeſaid, and 
Wit they may be denounced as ſuch : Which Allegation 
oWcing admitted, if the Defendants being produced, do 
niteſs upon their Oaths, or other wiſe that they had, and 


ceived certain Tithes within the ſaid Pariſh, and if they 
dnot alledge and prove the payment ct the ſaid Tithes, 
r ſome other Exception, and ſufficient Cauſe of Non- 
payment, the Judge may proceed upon the Plaintiffs Pe- 
tion, to pronounce his Sentence, by word of: Mouth, or 


Writing, (iz.) he may pronounce the Defendants to 


ae incurred the Sentence of Excommunication, pros» 


Monnced by Law in this caſe (againſt ſuch as refuſe to pay 


hes, when doe, notwithſtanding a Canonical Monition,) 


Fd that they are to be denounced as ſuch. The Defen- 
ants are alſo to he condemned in Charges of Snte, neither 


his Sentence of Excommuni- 


rethey to be abſolved from t 
4 Cation, 


v 


, 
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cation, until they either pay or compound with the Plai=— 
tiff, for thoſe Tithes ſo deduQted, and withheld from hinf*** 
and do ſatisfie the Church for their Contempt. But her 
are twothings to be noted : Firſt, That although it bep 
ved by the confeſſion of the Defendants, or by Witneſs 
that the Plaintiff is Vicar of the Church, and thar theDy 
fendants haveTithes becoming due, within the ſame Parif 
If notwithſtanding this the Defendants do deny, that the 
Tithes do belong to the Vicar : The Vicar as 1s ſaid abox 
ought to prove his right to theſe Tithes, (becauſe he hafff 
not the preſumption of the Law on his ſide) or ot b 
he muſt loſe his Cauſe. Secondly, Admit that the Dri { 
fendants in theſe caſes, being denounced Excommunict Excor 
do deſire to be abſolved from this Sentence, and to he re f Ti 
ſtored to the Sacraments, and to the Communion of the ſe pr 
Faithful, and are ready to pay the Tithes which they witl f ql 
held, or the true value of them, (if the Tithes are noter th 
tant. iz: ſpecie, ) and to ſatisfie the Church for this their Car "is 
tempt; and yet the ReQor deſires more, (as well awp"* 
the quantity, as alſo the real value) than is due for the 4 


Wy the 
break 
g al 


re: 
obtair 
Ghar, 
I 


fame, and therefore doth refuſe to receive the Sum offered 
The Defendants in this caſe may go to the Judge, 
pronounced the aforeſaid Sentence, and (at their peri 
depoſite the real value of all ſuch Tithes as were due, and; -y 


deſire the Judge to decree the ſaid Rector to be called, tt 
receive the ſaid Sum offered, and to ſhew cauſe, why the A 
faid Defendants may not be abſolved from the ſaid * Fa 
tence of Excommunication, and be reſtored to the Sac f , 
ments of the Church, and the Society of the Faithſul. | F - 
the ReCtor appears not,, upon the return of this Citatidt Tit 
(thoſe things being obſerved, which the Law require ng 
that behalf,) the Defendant is to be abſolved in penilfÞſþ*” ? 
of the Plaintiff*s Contempt : Oath being firſt made, of i ” 
obeying the Law, and ſtanding to the Mandates of the J- 
Church, and his Contumacy Fees being paid ; but not tit 
charge of Sute : Becauſe thoſe are firſt to be Taxed, al 
the Party to be admoniſhed to pay the ſame. If the Plal _ f. 
tiff doth appear, and doth refuſe to accept the Sum offeredſ,4.* 
in full payment ; then the faid Sum, with the ChirgÞe*® 


Which are due by Law, and are to be Taxed by the Jadgs nſec 


pa 


- 
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: Bis to be depoſited at the At of Court, as in other Cauſes 
"FofSubſtraction of Tithes ; and thePlaintiff ought to alledge, 
IJ ſhecifie and prove, which and what Tithes the Defendant 
has ſubſtraQted, and the value of them : And if he proves 
Yi greater Sum, than that which is offered, then he ſhall 
Tebtain the ſame with new Charges. Burt if he doth not 
yrove a greater Sum, then he is to be condemned in thoſe 
charges, which are made by the Defendant, whilſt this 
late depended, betwixt the Rector and his Pariſhioners, 
taching the quantity and value pf the Tithesz and the 
riſhioners are to be releaſed, from the ſaid Sentence of 
"Flxcommunication ; becauſe it is not diſputed, as to right 
Yd Tithing or the right of the Church, bat only touching 
te private right of the Rector, (1z.) touching the value 
. Findquantity 3 which belong to the ſole private, advantage 
of the Reftor. 
© 7, If in the Pariſh where the Defendant hath Tithe, 
Yihere has been a cuſtom uſed, time out of mind, or for 
 Flocty years together, at the leaſt, as to the manner of 
Tithing : That is, that the Tithe of all Grain, is to be paid 
Wy the Sheaf, and that the Pariſhioners are not obliged to 
Weak theſe Sheafs into Shocks or Stacks ; this cuſtom be- 
Wig alledged and proved, the Defendant ſhall obtain the 
Ike, Likewiſe touching the Tithe of Hay ; it the t:znth 
Wacre (uncut down) is ſer out according to the cuſtom of 
' Wile Pariſh, in lieu of Tithe-hay, and none is paid in the 
x&, this cuſtom ſhallalſo avail, if fully proved. Like- 
Wiſe if there is a certain Sum of Mony uſua!ly paid, in lieu 
:..-n M4 _1ithes, and not the tenth part of the Corn or Hay, i 
«alle: The Defendant ſhall allo prevail, if he doth ſuffici- 
qfeatly prove the cuſtoms or compoſitions aforeſaid. The 
ellane may be ſaid of all other cuſtoms, though leſs is paid 
WJ the cuſtom, than the tenth part of the Tithes are worth. 
Ab the Immunities and Exemptions, or Priviledges, of 
{IX paying Tithes, may be alledged by any Perſons, and 
n$%* wont to be alledged before the Eccleſiaſtical Judge, 
redf}(09 ſuch as have Lands fo exempt) who ought to admit 
& Allegations: And if they are proved, he ought to 
Joe {Ponounce for the validity of the ſaid Priviledges, and dif- 


the Defendant from the Petition of the Plaintiff (as to 
F \3 thoſe 
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Into the cuſtody of the Regiſter, leſt it ſhould afterwat 


thoſe things ſued for in his Libel) with his Charges. 


« v0t in C| 
what Perſons and Lands they are, which are exoneratelÞcy., 
and exempt from Tithes, mention is made of them, in; Char; 


Statute made 31 Her. 8. Cap. 13- Alſoreal compoſitior 
(that is, ſuch as arc made betwixt a Rector, and the | 
Tiſhioners, that is, with the conſent of ſuch as have Intereſ 
or as it ſometimes falls out, betwixt a ReQtor and ſons 
Lord of a Mannor, for him and his Heirs to pay no Tithe (befo 
at all, (but only a certain and a determinate Sum in lieuc 
them,) may bealledged before an Eccleſiaſtical Judge. 
8. If anyone is cited ro anſwer in a Cauſe of Tithes, and 
has a mind to avoid being condemned in them, he mul 
make an offer of the real value of them, at the beginnin 
of the Sute, before the Libel is given in, or at leaſt before 
Sute is conteſted. And that he muſt do to this effed. (St) 
He muſt exhibit his Proxy for N. the Party cited, and make 
his part for the ſame z and declare, that out of an intent 
to avoid Sute, and to prevent an injuſt Vexation and Chur- 
ges, he muſt offer in Court to 2. the Profor of the Plait- 
tiff, ſuch a Sum, for all and ſingular the Tithes due (to 
the {aid Plaintiff) from his ſaid Client, or which aretolx 
paid by the Law or the Cuſtom of the Pariſh of 0. togs 
ther with the Charges, which are due and to be taxed upon 
his ſaid Client. If the Prottor of the Plaintiff, dothdefre 
a time to deliberate of this, and conſult with his Client, 
whether or no he will receive this Sum thus offered, i 
full payment, or in part, time is ſo to be given him, until 
the next Court day or longer, as the Judge ſees fit." 
which caſe the Sum offered, is to be depoſited at the AG 


be objected, that this offer was only verbal, and not re 
And obſerve, that this depoſiting at the At of Court, hut 
(for a long time, by the cuſtom of all theſe Courts,) Ul 
fame power and effe&, as if this Sam had been Sealed ff yere « 
ina Bond; and as if all other Solemnities, required to heing j 
done by Law, in theſe offers had been obſerved aff fendzn 
performed. 2woid < 

9. If the Plaintiff, (either upon the time of this oft offer - 
or on the day which is given to conſider of ir, 7c) dolif gue, y 


accept the Sum offered, in full payment, then on 
: 
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dere that the Party making this offer, may be condemned 
in Charges: Which the Judge accordingly doth. Then a 
Shedule of Charges being given, the Judge doth Tax theſe 
Charges, and decrees a Monition for the payment of them, 
$in other caſes. 

10. Although the Defendant (being called to anſwer in 
1Cauſe of Subſtraction of Tithes, having an intent to avoid 
Sate and Charges for the future) doth offer a certain Sum, 
(before the Libel is given) for all the Tithes that are due, 
together with the Charges, and if the Plaintiff, upon that 
tay aſſigned to deliberate of this offer, do refuſe to re- 
give the ſame in full ſatisfation, and doth give a Libel, 
containing certain Tithes, extending to the value of the 
Sum offered, and doth proceed in the Sute, but doth not 
prove any more Tithes due to him, than thoſe, he ſhall 
obtain Sentence for the Tithes, mentioned in the Libel, or 
the value thereof, and alſo the charges of Sute, notwith- 
ſknding the general offer, for ail the Tithes, or for the 
whole thing due. For if there are 4jver/e ſpecies of Tithes 
(ae, (Scil.) Corn, Hay, Lambs, and the like, the Plain- 
tif may commence an AQion, for the value of any of 
theſe ſpecies z and when he hath Inſtituted the ſaid Action 
te is not obliged to free the Defendant from all the other 
Itions. Therefore to avoid this Cautele and Condem- 
lation, ſo ſoon as the Plaintiff doth give in his Libel, it is 
fry convenient that the Defendant do offer particularly, 
&n0v0; that is, ſuch a Sum for ſuch a Tirhe, and ſuch 
iSum for ſach a Tithe, or elſe offer the Sum offered art the 
frſt, (if it extends to the value of the Tithes, mentioned in 
the Libel) or at leaſt another Sum with Charges, for the 


rig Tithes mentioned in the Libel : And then if this offer is 
C re Beither accepted or refuſed, the Defendant is either ro be 
» Wcondemned in, or abſolved from the Charges, as is ſhown 
») WEifterward. But yet in ſome Years paſt, ſome Advocates 
led VF were of a contrary opinion (fo it was uſually adjudged) 
] toi ting induced thereto by theſe Reaſons, (viz.) it the De- 
d a fendant, before the Libel was offered, having a mind to 
aid Sutes, and prevent injuſt Vexations and Charges,doth 

offerY offer a certain Sum, in the name of all the Tirthes that arg 
- da, with Charges as before, and the PlaintifFrakes a time 
| N 3 ro 


de 
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. refuſe the ſame, and doth give a Libel, and profecntethe 


_ ty to be condemned in Charges; and if the ſaid Party 


to deliberate and conlider of this offer, and whether 
will receive this Sum, in full atisfaQion or not : If ont 
ſame day, he doth ſo refuſe to receive the ſame, and dat 
afterward give a Libel, and proceed in the Sute, ende 
vouring to prove a greater Sum due to him, than the $y 
offered, and if he doth not prove more Tithes due to hit 
nor a greater Sum in the name of Tithes, than the afore 
ſ:id Sum firſt offered, but doth proceed in the Sure, untifie 
Sentence be pronounced : In this cafe, the Plaintiff a 
though he recover only the Sum offered, and his Charge 
of Sute, before the day of the offer ; yet he is not tol 
condemned in Charges of the whole Snte, from the day 
the aforeſeid offer. And it is to be noted, that by theafl 
cient cuſtom of the aforeſaid Courts, an offer of the Tithe 
being made, (although general) the Plaintiff was wa 
either to receive the ſame in full atisfaCtion of all theTithe 
or elſe refuſe ſo to receive them. Bur if the Plaintiff do 


Sute, and doth not prove a greater Sum due to him, thi 
renders him of ill account, and he 1s therefore to be 
demned in Charges, from the day of the offer, &c. 

11. If the Sum offered, is received in full ſatisfaQic 
and the Party offering the ſame is deſired by the otherPu 


fering, doth alledge and prove, (the Adverſary denyuyterlo 
it) that he offered the ſaid Sum, before the Sute wffuſer 
begun, from the time of executing the Citation, (at lalceed 
before the day of the return thereof, and of the apperſorea 
ance of the Defendant,) and that the Plaintiff refuſed th cond 
Sum offered, or injuſtly refuſed to receive the ſame ; the dant 
the Party offering, is to be abſolved from, and the Party aboy 
refuſing, is to be condetaned in Charges made about tn in th 
proof of this offer. But obſerve, that in this caſe (1 Fee i 
prove that the Sum was offered and refuſed, before tg} 1 
Snte was begun, and again npon the day of the Defendant de 
appearance) is not ſufficient to excuſe the Party makin offer 
this offer, from the payment of all Charges 3 becauſe the | 
the Exccution of the Citation, it is intended and preſume fer, 
that the Plaintiff doth now propoſe otherwiſe, and dolly as t 
(by the executing the Citation,) require the Sum offerelY him 


Al 


\ 
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| therefore, if there is not another tender raade to the 
zintiff himſelf, (if he can be met with,) or otherwiſe 
his Houſe, before Witneſles, or before an Eccleſiaſtical 
iniſter, ſo as in all prebability, the Plaintiff may have 
tice of the offer at the time of executing the Citation, or 
fore the day of the Defendant's appearance, the ſaid De- 
Mndant is in defaulc, and is thereby injured. For if the 
&efendant had offered this Sum in manner aforeſaid, it 
zy be preſumed the Plaintiff had not feed his Advocate 
Md Proctor, nor had paid Fees abour the certifying this 
tation. YePin this caſe, the Charges are to be mode- 
ed, ſeeing the Plaintiff ſeems to be guilty of ſomemalice 
nd prejudice. 
I2, If an offer is made after Snte is conteſted, or rather 
cer the Judge hath decreed that it ſhall be proceeded 
amarily and plainly, for all the Tithes Libellate, and 
be Plaintiff hath received the ſaid offer in full ſatisfaQtion ; 
ihen the Sum offered is to be adjudged to the Plaintiff, by 
ihe Definitive Sentence of the Judge, and the Defendant is 
to be condemned in ſuch Charges, as were made before 
tlisoffer, rogether with the Fee of the Definitive Sentence; 
tecauſe the Plaintiff (Sute being conteſted as above) could 
not receive the Sum offered, nor could he have the De- 
tndant condemned in Charges, but by the Sentence or [In- 
terlocutory decree of the Judge. Bur if the Plaintiff re- 
Fluſeth to receive this offer, in full payment, and doth pro- 
ceed and perſiſt in the Sute, endeavouring to prove a 
preater Sum due to him, if he makes default, he is to be 
condemned in all ſuch Charges, as are made by the Deten- 
ul dant, ſince the day of the offer : And the Defendant (as 


Panſy above,) is to be condemned in Charges, which are made 


10 the Sute, before the day of the offer, together with the 


fl fee of the Sentence. 


13. If the Plaintiff believes that there are more Tithes 
F dve to him, which extend to a greater value than the Snm 
uy oltered ; then his Pro&or (upon the day which is aſſigned 
the Plaintiff to conſider of this Sum,) muſt accept this of- 
fer, made by the Defendant, and the Sum offered, fo far 
they make on his Clients behalf, but if it makes againſt 
him in any thing, then he muſt diſſent and proteſt as to the 

X 4 nullity 


A 


nullity thereof, and offer himſelf ready to receive the 


Sum in part of Payment and not otherwiſe, and muff 


give a Libel, and deſire that it may be proceeded fy 

marily and plainly. Then the Defendant may take by 
the Sum offered, (though it is more ſafe to let it remain 

the Acts of Court, whillt the Sute depends) and mi 

mention in the ARs of Court, that becauſe the Plainti 
hath refuſed to receive the Sum offered, in full ſatisfaQiog 
he doth therefore take the ſame back, But obſerve, ti 

in theſe offers of Tithes, if there are ſundry Tithes due, i 
divers kinds, you ought to be adviſed as to the manner « 
offering theſe Tithes, (viz.) whether or no the Party « 

fering, ought to declare particularly, for what Tithe 
and what, and which Sam is offered for the ſame: F 
ſome of our late Advocates are of opinion, that a gener 
offer doth not avail, and that the Plaintiff may refuſe ſuc 
a general offer, without any Dammage, But Mr. Clak 
ſays he doth not remember, that he ever ſaw this prafiſel 
or adjudged by the major part ; for, for theſe forty Yer 
laſt paſt (ſaving ſome late Years) this offer was wont to 
be made in general, (viz.) ſuch a Sum for all the Tithe; 
and then the opinion of the Praftitioners was, that it nas 
moſt ſafe for the Defendant tooffter a groſs or general un 
for all the Tithes (as above) than to offer any partic 
lar Sums ; leſt perchance, the Party offering, ſhould ndt 
offer the juſt valueof every particular Tithe, and fo ſhould 
be condemned in Charges. Yet in ancient praftice, if the 
Plaintiffdid deſire that the Defendant might offer partic 
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aTith 
aay on 
this of 


larly for thoſe Tithes, for which he had made a general db 


fer z the Defendant was obliged to offer particularly fo 
the-ſame; at leaſt if the Plaintiff alledge that he intendsl 
proceed for the Tithes i» ſpecie, and to obtain Sentencet8 


have the ſame z» ſpecie, and not a Sum of Mony, or af} 


thing elſe in lien of them. | 
14. If a Libel is given before an offer of the Tithess 
made, and the Plaintiff doth ſue in the ſame, for the Ti 
of Milk, Cheeſe, or the like, which are not to be pal 
in ſpecie, by the cuſtom of the Pariſh, but only a certall 


Sum in lieu of them, is adjudged for every ſpecies ahi 


them; then if the Defendant doth offer a great Sum U 


gene}. © 
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Seneral by the name of all the Tithes, and the Plaintiff 
doth accept the ſame in full ſatisfaQion, it ſhall ſeem that 
is offer was made, for the Tithes in ſpecie according as 
Ss defired in the Libel. In this caſe therefore, an offer may 
made on this manner; for the Milk of Kine, according 
[the cuſtom of the Pariſh, for every Cow two-pence; and 
r every Acre (upon which thoſe Animals which are 
en, do depaſture) four-pence, according to the cy- 
ym of the Pariſh. And ſo of other things, for which 
oFſithes, are not to be paid in kind. Then the Plaintiff if 
ke accepts the offer, made on this manner, he acknow- 
edzeth the cuſtom of the Pariſh. Let the Plaintiff be 
are therefore how he accept this offer, though the true 
nlue of the Tithes is offered ; for by accepting this offer, 
the Plaintiff doth acknowledge the cuſtom of the Pariſh, al- 
though the Defendant by a general offer, for ail the Tithes 
o&F{ibellate, doth ſeem to recede from the cuſtom, and ac- 
atikdlnowledge the Tithes to be due in kind, | 
Yes 15. If an offer is made particularly, for ſuch and ſuch 
ont toYz Tithe (ſpecifying the Tithes) the Plaintiff may receive 
ithes; Way one of the Sums offered (and if ſute is conteſted before 
t Fittis offer, he may deſire that the ſaid Sum may be decreed 
| Sun;Fto him, by the Sentence of the Judge, and that it may be 
ruaM-Fyronounced for his right in that behalf z and he may con-, 
d n0Flteſt for the other Sums offered, (becauſe the true value, 
houldBor all the Tithes Libellate, are not offered) and: he ſhall 
if th thtain charges of the whole ſute, if he proves a greater 
rud-Fam due to him, than the Sum offered and refuſed, (or 
al o-Ffact received) by him,or that there are more Tithes due,Gc. 
ly fr land if on the contrary, he doth not prove a greater Sum, 
1ds th - more Tithes, he ought to be condemned in Charges as 
Ve. 
+16, If the Defendant is ſaed for Przdial or great Tithes, 
F(to wit) for the Tithes of Corn and Hay ; if he has nor 
kparated his tenth part, nor compounded with the Rector, 
Yor him who has the right of receiving thoſe Tithes ; he 
Ly wpht to offer three times the value of thoſe Tithes ; or ad- 
yo the Defendant has ſet out the tenth part, but dott for- 
Md or hinder the Refor, or other Perſon who hath right 
"J'o them, fo as h2 cannot gather, or carry the ſame yr 
-4& Wit 
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with ſafety, the Defendant ought to offer twice the Val 
of the Tithes : And this is provided by the Statute, (Scil. hi 
three times, or twice the Value in the aforeſaid Caſes, Þ 
17. In a Cauſe of Tithes, though the Term Probator 
be elapſed, and no Witneſſes are produced, yet the Plain 
tiff, it hedoth requeſt it, is to be reſtored to his TermPry 
batory againſt it be elapſed ; in order whereunto he my 
alledge that this Cauſe is a Cauſe relating to the Churd 
and that by the negle& of his Client, negleCting to profiie 
duce his Witneſſes, within his Term Probatory,the Chure 
is very much injured; wherefore he muſt defire that hihen i 
Party may be reſtored againſt his Term be elapſed. Thedlnd: 
the Judge doth ſo reſtore the Party againſt his Term Prof 
batory be elapſed, and doth aſlign him a new Term Pre 
batory, in preſence of the Proctor of the Adverſe Partyhi 
diſſenting and proteſting as to the nullircy of this Petitic 
and the decree of the Judge, and alledging that this ReſtiSvi 
tution ought not to be made, referring himſelf to the Laws pi 
But obſerve, that this Reſtitution ought only to be mad 
when a Clergy-man, and not a Lay-man, doth Sue forifti 
Tithes : And in ſuch caſe, where the right of the Charchi 
diſputed; and not the particular right of the Reftor, &«i 
thar, is where the Defendant pretends, that there are nc 
Tithes, nor any Sum due in lieu of Tithes, nor any Tithe 
in kind due at all. . Yet if a Lay-man doth prove him 
to be a Farmer, and the Defendant doth deny, that ani 
Tithes ought to be paid to that Church whereof he is Fariſaki 
mer,then the Lay- man is to be reſtored as ReQtor, Mr.Claiſequeſt 
has ſeen this Reſtitution obtained twice or thrice in onſite Jud 
Cauſe, in a contradiftory Court, upon the aforeſaid Alkywliſt 
gation. Yet if this Reſtitution be made oftner than onceW{lut thi 
the Judge is wont to condemn the Party, (who delirat thi 
a Reſtitution a ſecond time,) in Charges for retarding tiWout q 
proceeding from the day of the firſt Reſticution, vncil tiiſſut tha 
day of the ſecond Reſtitution, The particular RightMQRion fo 
private Advantage (of which mention is made above) Waded, 
ſaid to be, when a Liy-man or Retr, in the aforelaiſats wt 
caſe, doth not prove the quantity or value of the TitiFo ge 
ſued for, nor that he is Rector or a Lay-farmer.) fat 
18. lf it is conteſted about a Benefice, (viz. _ tings 
) 
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. hor ſuch an one be Rector or Vicar, then the ProRor 
(Scil. ther of the Plaintiff, or of the Defendant may allege, 
ut whilſt the Sute depends, the Tithes and Profits of 
ſe living in Conteſt, are waſted ;, and it is to be feared, 
inSht the Parties will gather theſe Tithes by force of Arms; 
| alſo that by reaſon of this Sute, the Cure of Souls is not 
plyed, wherefore to avoid theſe Inconveniencies, he 

| deſire, that the Profits of the Living may be ſeque- 

red whilſt the Sute depends, and that the Sequeſtration 
yremain in the hands of ſome other indifferent Perſons. 
lifſhen if it appears by the Atts of Court, that both the De- 
lodants and the Plaintiff were Inſtituted to the Benefice in 
vateſt, though it doth not appear to the Judge, who 

h the true right ; or if Sentence is pronounccd for the 

jht of the one, againſt the right of the other, though ic 
appealed from that Sentence, or if it be conteſted be- 

ixt two ReQors, abont the right of the Tithes of ſuch 
piece of Ground ; the Judge in any of the caſes, may 
the aforeſaid Reaſons, decree the aforeſaid Sequeſtra- 

on, and commit the ſame to the Church- wardens, or 
der Perſons of the ſaid Pariſh : Sufficient Bond being firſt 
en by them, for the due colleQing and faithful keeping 
Tithes, to the uſe of thoſe who have right to them, 

[that a juſt Account ſhall be made of them, when they 
required. This Sequeſtration being thus interpoſed, 

& Judge is wont to appoint a Miniſter to ſerve the Cure 
iſt the aforeſaid Sute doth depend, and command the 
queſtrators to pay him out of the Profits, ſuch Salary as 

te Judge ſhall appoint. And this Sequeſtration is to be 
eMbliſhed in the Pariſh Church, in time of Divine Service, 
at the Pariſhioners may have notice of it, and obſerve, 

hat this Petition is wont to be made by that Party who 
out of poſſeſſion of the Benefice, though this hinders not, 
{that the Party in poſſeſſion may alſo delire a Sequeſltra- 

Mn for the Reaſons afore-named, Now the Sute being 
nded, the Sequeſtration is to be releaſed, and the Pro- 

ts which are gathered, are to be reſtored to- the Party 

0 gets the Cauſe: And if the Sequeſtrators refuſe to pay 
ſame, they are to be called to give account of the 


lungs by them received, and are to be compelled by the 
Eccle- 
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Eccleſiaſtical Cenſares, to pay thoſe things received, 
ſpecie, if they are extant, if not, then the real valye | 
them. And if by frivolous delays or appeals, they inju 
ly defer the ſute, and do not give an account, the fork 
ture of their Bond may be ſued at the Common 
(which was given at the time of granting the SequeſtyP* 
tion) if the Judge (before or to whom this Bond 
taken) is pleaſed ſo to order it. Which Judge, muſt gin 
the Party grieved, thoſe Bonds and Letters of Attorne 
upon the ſame, to ſue and recover the penalty of t 
Bond, to the uſe of the Party ſo grieved. 

19. So ſoon as It appears to the Judge, who prone 
ced the Sentence, (whether for the Defendant, or fort 
Plaintiff} that it is appealed from the ſame, the Juds 
may in theſe Cauſes, and (if it is requeſted of him,) | 
ought immediately to put the Sentence in Execution as tf 
the Charges, and Tax the ſame, and compel the Party tf 
pay them in all things, like as if it had never been appeal 
trom his Sentence z and this alſo, notwithſtanding any 
hibition which is ſerved upon him, by reaſon of the Appra 
interpoſed from the Definitive Sentence z and this ispr 
vided by ACt of Parliament, 4:0 32. Hen. 8. Cap.7. 

20. And although that Statue doth provide, that | 
a Cauſe of Tithes, though an Appeal be interpoſed fra 
a Definitive Sentence, the Judge may execute his Sentenqf® 


as to the Charges, and may Tax the Charges ; yet ſeringf* 


this Execution and Taxation ought to be made accordi 
to the exigence of the Law in that behalf, (that is, int 
preſence of the Party Appealing, or in penalty of his C 
tempt, if he be Lawfully Cited, and do contumacior 
abſeat himſelf) it is Lawful to appeal from the ſame, ! 
on the account of a nullity, notwithſtanding the aforela 
Statute; and if the Judge doth exceed meaſure int 
Taxation of theſe Charges, (as when only ten pounds 
dune for the Charges, he being offended perhaps that it 
appealed from his Sentence, doth Tax them to fort 
pounds) alſo if the Judge doth excommunicate the Paif 
whom he hath condemned in. Charges, for not payingti 
ſame, without giving him any Lawful Monition (at lea 
to pay the ſame: The Party condemned in theſe Chargi 

+ 
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appeal not only from this exceſſive Taxation, (but 

: i ofrom the f4id injuſt Excommunication, as above) not- 

- Sithſtanding the aforeſaid Statute. The reaſon is, becauſe 

K that Statute, it is provided in theſe words : And the 

joe who pronounceth the Sentence, ſhall Decree or 

xx the [reaſonable] Charges of the Party obtaining the 

:Werence, notwithſtanding it be appealed from the Defi- 

Wiive Sentence, &c. See the Statute. Therefore if the 

ge exceeds meaſure in the Taxation of Charges, he ex- 

eds the limits of his Commiſſion, mentioned in the ſaid 

tute. Likewiſe if the Judge doth Tax thoſe Charges il- 

ally, 5. e. in the abſence of the Party or his Proctor 3 

Sf doth Excommunicate the Party illegally, for not paying 

iWharges without a Lawful Monition, to pay the Charges 

ued, or before the Day afligned for Payment ; in theſe 

ſes (as well as from exceſſive Taxation, Cc.) it is law- 

Milto Appeal, notwithſtanding the aforeſaid Statute. For 

rery Statute which is ſer forth againſt the Common Law, 

to be ſtrictly interpreted and taken, according to the 

Meter: And before this Statute was ſet forth, a Judge could 

tby Law, execute his Sentence (in a Cauſe of Tithes) 

Wto the Charges, or Tax them ; (at leaſt he could not 

Mmpel the Party to pay them) if it were appealed from 

W Sentence, to a ſuperior Judge; and if the ſaid Judge 

einere inhibited or forbid to proceed. For at the time of 

aMWiking this Statute, all the learned Legiſlators were of 

s opinion touching the Charges to be taxed, or other- 

Wile, what as is therein contained, would be void, (Scil. ) 

Wt the Judge ſhovld decree reaſonable Charges ; and alſo 

a certain Conſultation held betwixt the Eccleſiaſtial 

lges,and the [Judges of the Common Law of this Realm, 

the aforeſaid Caſe, (viz. ) whether or no it were law- 

Ito Appeal from an exceſſive and immoderate Taxation 

i! Charges, they were all of opinion, that it was lawful 

W 4ppeal in theſe Caſes, notwithſtanding the aforeſaid 
1FPearute, 
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CHAP. VL 
The whole order of proceeding in all Cauſy int 
DEFAMATION. 


Þ HK oth oh 


1. The word [convitii] ought to be contained in the Cj 
tion taken forth in this Cauſe. 

2. What words the Libel ought to contain, and why 
to be proved in theſe Cauſes. | 

3. It ts not lawful to Sue direttly in theſe Cauſes, after , 
Year us elapſed, from the time of uttering the words, 

4. In what caſes an Aftion of Defamation may be comment 
though a Year is elapſed. 

5. It 1s lawful to Sue indiretly in a Cauſe of Defamaiin 
that the Party defaming may be pronouncefl to han: in 
curred the Sentence of Excommunication, after a Tea 
clapſed. 

6. Canſes of Defamation commenced upon any Conſtituti 
(in order to get the Defendant pronounced to have incunt” 
the Sentence of Excommunication) are not to be Inſtits 
at the inſtance of the Party, as in other caſes, but of t 
Oſjfice of the Judge promoted and implored by the } 
grieved 

7. The order of Reconvention in theſe C anſes, 

8. The manner of proceeding in theſe Cauſes, when the Pat 
defamed Sues for Defamatory words, contained in « 
mous Libel. ' 

9. AWhitneſs being produced in a Cauſe, if be is defamellyy;” 
Exceptions which are propounded again#t him, he may\. 
the Party propounding them, in a Cauſe of Defamation, 

Io. The manner of drawing the Libel in the Cauſe, 

11. The manner of proving the ſaid Libel. 

12. The form of putting Sentence in Execution, 1 theſe C 

ſes of Defamation. 


on 
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Fno Attion cannot be commenced for thoſe words, (men- 
tioned in the firſt Set. of the fourth Chapter of firſt 
rt) at the Common Law, then may the Party grieved, 
in the Spiritual Court, for thoſe or the like reviling 
uſes is, in a Cauſe of Defamation or Reproach. And ob- 
re that this word [Convity or Reproach] is wont to 
writ in every Citation, together with the word [[Defa- 
ons, or Defamation] the reaſon is, (as Mr. Clarke 
$heard from more $kilful Protors) becauſe.if the Plain- 
Bf doth not prove that the Defendant uttered words, 
ich of their own nature were Defamatory, yet if he 
wes that the words were reproachful, he ſhall obtain 
Viory : And then the Party uttering them, is to be 
niſhed at the pleaſure of the Judge, conſideration or re- 
& being had to the Perſon defamed : The reaſon is, be- 
ſk theſe words were uttered out of a malicious and 
. ory Mind , and beſides, and againſt all fraternal 
Wirnity. 
mein} > And although in a Cauſe of Defamation, it is ſaid in 
Lay fe Libel, that the words Defamatory were pronounced 
Ta vitered malicioully, and in a hear, yet if the words 
telled are Defamatory of their own Nature, they are 
elamed to have been ſpoke out of a malicious Mind, al- 
Wogh the Malice be not proved. Bur in the aforeſaid 
aſes, when it is ſued for reproachful words, the Plain- 
ought co prove by grand Preſumptions, as Brawlings, 
adings, (Sc3l. ſuch as proceed from Malice and Enmity, ) 
it the aforeſaid malicious Words were uttered out of 
malicious Mind: For otherwiſe, as was ſaid before, if the 
Fords uttered are not Deiamatory of their own nature, 
are not preſumed to have been ſpoke out of a mali- 
Jus [elind, 
3. Seeing a Cauſe of Defamation is ſzid to be a Crimi- 
, or a mixt Cauſe, that is, partly Criminal and partly 
m, if the Party Defamed doth not commence an Action, 
Cauſe of Defamation, and conteſt Sure in the ſame, 
thin a Year from the time of uttering the Words, the be- 
It of an Action is taken away by the lapſe of the Year : 
Clarke has often ſeen it thus adjuilged, by the Learned 


Judges: 


be Ci 


eſe C 
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Judges : For in this caſe, the Plaintiff ſcems to have renitf 
ted the Injury, at leaſt he doth not ſeem to recall ir qlſaol 
mind; eſpecially if the Party defaming, and the Party elſe pl 
famed (after the words are uttered) are very familia{Qth | 
and converſant together, in eating, drinking, and frequeny 
ly faluting each other, or other ſigns of familarity, re! 
the Defendant intends to ule the benefit of this exception 
to wit, that a Year is elapſed; it is expedient (at lafff 5- 
Mr. Clarke ſays it was ſo practiſed and conſulced, ina wihnat: 
ry weighty Cauſe, by the moſt learned, forty Years appear 
that he altedge the Premiſes, before the Canſe be 
cluded, and refer himſelf to the Libel, the time of Conteffuy b 
ſtation of Sute, the Proofs, and to the Law. Yet ſome, i 
our late Advocates are of opinion, that it is ſufficientt 
acquaint the Judge with the Premiſes, after the Cauſe 
concluded, at the time of giving Information in the Cauleſic 
Let the Plaintiff take heed therefore, (if it appear by tt 
Premiſes, that a Year is elapſed from the time of utteri 
the words, until the time of inſtituting the Action) that 
propound before the Cauſe is concluded, the Reaſons 
he did not proſecute this Sute within a Year, from theti 
of pronouncing the Defamatory Words. 

4- Now although it may appear by inſpeCting the Lib 
by the Depoſitions of the Witneſſes of the Plaintiff, andt 
time of commencing the Cauſe, that a Year is elapſed! 
twixt the time of uttering the Words, and Commencene 
of the Ation; yet if theſe Defamatory Words were utter 
ed in the abſence of the Plaintiff, he being then perhapsl 
remote Parts out of the Kingdom ; and if he doth inſtit 
the Cauſe, ſo ſoon as he returns, or at leaſt within a Yaſh 
after his return to thoſe Parts, or that Pariſh, in whicht 
Defamatory Words are pronounced, and doth cauſe 
to be conteſted in the ſame, his Action is not taken a8 
Therefore if it doth appear by the Depoſitions, that a \ſ 
is elapſed from the time of uttering the Words, and bel 
the Sute is commenced, though nothing is depoſed byi 
Witneſſes, touching the preſence or abſence of the Play or 
tiff: Therefore to avoid the diſputes and queſtions in Laad th 
the Proctor of the Plaintiff may alledge the probable Call Decl 
of his being ignorant that ſuch words were uttered agaiftisfac 
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renitia, (viz) that at the time of uttering the ſame, he was 

11 ie ofa of the Kingdom, or in remote parts, far diſtant from 

rty defÞie place, where thoſe words were uttered ; and that he 

\ milath loſtituted his Aftion, within a year after his return to 

and parts, or that Pariſh where the Defamatory words 

- Biffere pronounced : Which things being proved, the Plain- 

eptionſf ſhall obtain viory in the Cauſe. 

t leaf 5. Alſo though the Party defamed has notice of the De- 

n a wlhmatory words, and doth not commence his Cauſe of 

's appſÞcſamation, within a year from the time of uttering the 

_ and from the time of having ſuch notice ; yer 

'Contelſjuy he ſue in a Cauſe of Defamation, after a year is elap- 

ſome od, alledging in his Libel, the Provincial Conſtitution 

cient tFtich begins Þ Authoritate vel patris om- : 

"auſe Wiywentis, &c. and that the Defendant T pron de SenSeNt. Excommunt 
e Caulgſl utter ſuch words, &c, that thereby 55,770 00.010 Par Pe 
r by a 1NCUT'S the Sentence of Excommuni- mats d2 Crimine ante prolationem 
atteri ion, pronounced in the ſaid Conſti- eorunden verborum per R'umy an 
thathtion : And in the concluſion of this #5 #rciderer in prnam Cr.00. & 


: ON je N Excommunicationis? Set. ito gx. 
ons , the Plaintiff mult detire that right com. ——_ a" yt creme 


theti | juſtice may be adminiſtred, and that ſlaniie faciunt defamantem incurre= 
Defendant may be pronounced to 7c penam bujus conſticutionis, & 
he Libelſore incurred this Sentence of Excom- 9474" ponirentia farixfacis, ele- 


ganter nortur in gloſſ. ſuper verhs 


, andth{@oication. And Defamatory words {,.,,..- 1: Cuz. 


pſed lffring proved, (ſuch as contain any 
ncemeWrime, comprehended in the ſaid Conſtitution) Sentence 
re nttrWto be pronounced, according to the Matters requeſted in 
erhapzifie Libel, (that is) that the Party defaming hath incurred 
inſtinWeSentence of Excommunication, and that he is to be de- 
in a Yaounced as ſuch ; and the Defendant is to bz condemned 
vhichi Charges made by the Plaintiff, and is not to be abſolved 
auſe Won this Sentence of Excommunication; until be doth ſa- 
,ea ane the Church, that is, until he do Penance to be aſ- 
at a \ned by the Judge, for ſtanding fo long in the Sentence 
nd bel Excommunication : For the Sentence of Excommunica- 
ſed byWion pronounced in this caſe, doth afflict the Party from the 
the PLUgav on which the Defamatory words were pronounced, 
15 in Ld the Sentence pronounced in this caſe, is ſaid to be 
vle Call Declaratory Sentence of the Fat committed. But the 
ed agMitisfaction made to the Church, (whereof mention is even 

| Y now 
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now made) is this ; the Defendant convened ought firſt ti 
confeſs, that he hath grievouſly offended God, by malig 
ouſly uttering Defamatory words againſt his Neighbe 
and muſt name particularly (in the penance) the Pli 
tiff, and the Defamatory words themſelves ; and then 
ought firſt to ask pardon of God, and afterward of thi 
Party grieved. This penance, or rather this ſatisfaQiont 
the Church, onght to be done either publickly in the Patil 
Church of theParty defamed,or of the Party defaming,origfi 
any other place, to be aſſigned at the pleaſure of the Jef. i 
according to the quality of the Cauſe, and of the Perſons 
6. But ſeeing that in all other Cauſes, where any oneiff 
ſued, or an Action is commenced againſt any one, t 
have him pronounced to have incurred the penalty of thilnati 
Canon, or the Sentence of Excommunication pronounce 
in the Canon, the Plaintiffs who are grieved and injure 
in theſe caſes, are not wont to commence their Ations diffi 
realy in their own Names, againſt the Parties offending 
but only as Promoters of the Office of the Judge; imploſi 
ring his Office in that behalf. For example, ſuch an onfif or 
laid violent hands upon a Clergy Man, for which thing@zin! 
is Excommunicate, ipſo fatto: Or ſuch an one kept a branes n 
ling and a diſturbance in the Church, for which thing, i 
doth incur the Sentence of Excommunication, ipſo fa 
Or ſuch an one hath Temerarily Adminiſtred the Goods offliic 
any one Deceaſed, or doth obſtrut& and hinder, ſo astl 
Deceaſed*s Will cannot have its effe&, or ſo as the Gov 
cannot be. priſed and inventoried, by reaſon wheredſ 
they are Excommunicate, ipſo fato : The Parties grievmon!! 
in theſe caſes, are not wont (if they deſire that their AfDef 
verſaries may be correCted and pronounced to have incFlibels 
red the Sentence of. Excommunication inflicted by Lafſkomp! 
to commence theſe Actions and Cauſes in their own Natte C 
but only to promote and implore the Office of the JudgWoyne: 
and Object and Article the aforeſaid Crimes to the DeiWat i 
dants, in the name, and of the Office of the Judge, Wi 
them promoted. Upon the like reaſons therefore, Mr.C! 
i5 induced to believe, that in Cauſes of Defamation, ( 
the Defendants may be pronounced, to have incurred! 
Sentence of Excommunication) it is requiſite that the F 
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hdge promoted, therefore Mr. Clarke ſubmits to the 


Wtion of Witneſſes, in the concluſion, 


pmoters and Implorers of the Office of the Judge; in 
hich caſes the effect or ſucceſs, may be expected, as in 
Cauſe of Defamation, otherways inſtituted. But in re- 
ard not only at this day, but by ancient praQtice of the 
urts of the Arch-biſhop of Canterbury theſe Cauſes of 
gxfamation, (inſtituted as to the penalty mentioned in 
te Conſtitution) were and are wont to be commenced 
1the Names of the Parties defamed, (viz.) to anſwer 


'in a Cauſe of Defamation, and not of the Office of the 
+ Recomventio 


t nihil aliud 
Idgment of the Learned Judges and Advocates, whether ob Afio 


r no it be more ſafe, to commence theſe Cauſes of Defa- Kei conventi 
mation, according as is practiſed at this day, or in man- 4v*7/us Ate- 
ter as was even now ſpoke in this number. ws __— 
5. If any is cited to anſwer in a Cauſe of Defamation, judicio viciſim 
the Plaintiff hath alſo defamed the Defendant, the De- ub eodem ju- 
fndant may in the very ſame Cauſe, reconvene the Plain- dice legitime ; 
” . . Ly: , » I#nſtiturz. Or- 
tf, Þ that is, he may give a Libel in preſence of the Plain- j; cnc, 
tif or his Proctor, though no Citation was firſt taken out þ. 3. tir. 30: 
zinſt him. But in theſe caſes of Reconvention, the Par- 
es muſt proceed together in the con- 
ſting of Sute, * in thedeſfiring one and 


the ame Term Probatory, in the pro- 


* Recomventio in proprie & impro- 
prie dittam dividitur. Illa debet ex 
periri fimultaneo proceſſu, aute litis 
conteſt tionem ; hec vero ante fit con- 
cluſio in Cauſa, ſed proceſſu ſepara- 
to. Unmius diſput. 10. n 19s in fin: 
F406. Blum. proceſſ. Cameral. 1it. 40. 
We 12, AlCH2t praxe de reconventione 
fol. 123. Lanfr. c. ſupe. ns 41. quan- 
dg habert locum reconventio ibi traita- 
fiir, © te 42, 42. 


nd in the pronouncing of Sentence z 
nd fo on In all things, vn1to the end of 
be Sute : And (as Mr. Clarke has com- 
monly known, and had ic practiſed) 
[Defamatory words, mentioned in the 
libels are mutually proved, a mutual 
bompenſation is to be made, both as to the Penance and 
it Charges ; that 1s, there ought to be no Penance en- 
ned, nor any condemnation in Cherges on either part. 
but it is otherways, where two ſeveral Cinſes of Defama- 
lon are commenced. And obſerve, that in Cauſes of Re- 
vention, though a Compenſation or a Compoſition 
ky be made betwixt the Parties; yet ſeeing Defamers 
te by Law to be correQed, and are alſo by the Provin- 
ul Conſtitutions, to be denounced for Excommunicate' 

YI Perſons 
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Perſons, the Judge may, if he will, corre& theſe Defamegd 1c 
of his mere Office, at his pleaſure. ſual 

8. Now in ſuch caſe where the Party defamed ſueth f(Cauſ 
Defamatory words contained in a famous Libel, the PlaigWolit! 
tiff muſt not only propound that Article which is ſo genefupon 
ral and uſual in a Cauſe of Defamation, (vx. that thiſkrlo 
Defendant upon ſuch a day, and in ſuch a place uttere{ſcec 
ſuch words, (Scil.) the words contained in the famoWefar 
Libel, &e. but alſo another ſpecial and particular ArticeKWitn 
that upon ſuch a time, and in ſuch a place, the Defendagſod E 
writ and publiſhed, or cauſed to be writ and publiſhe(fytich 
a certain famous Libe), annexed to theſe preſents, [If th{#w t 
Plaintiff has the Libel, if not, then he muſt ſay in this ſpefiow 
cial Article] containing theſe following words, or the lik dy 
words in effet, (and here muſt be inſerted thoſe Defang cert 
tory words, contained in that famous Libel.) Or if th{#ing 
Plaintiff has only a Copy of -that famous Libel, the {ig{Kedy 
Copy is to be annexed to the Libel, which is givea in thi{Þ#ted, 
Cauſe of Defamation, adding theſe words, [the tenor offÞ®lam: 
the Schedule annexed to theſe preſents, which he deireſÞthis 
may be accounted as read, and inſerted here.J] And if thi{aded 
Plaintiff proves his Intention, the Parties defaming onthifſÞ#ed i; 
manner are to be puniſhed with a more grievous pul 
ment, than thoſe who defame only with words, 

9. Although the Plaintiff or the Defendant, may han ! 
propounded Exceptions againſt Witneſles, [for their da 
fence, as they pretend, ] containing Eccleſiaſtical Crime 
and Defamatory words, for which the Witneſles are yl 
to be correRted in the Eccleſiaſtical Court ; yet if th 
make default in the proof of theſe Exceptions, the Wi 
neſles may commence an Action, either before the fa 
or any other Competent Eccleſiaſtical Judge, againſt 
Parties propounding theſe Exceptions, in a Cauſe of Deg 
mation ; notwithſtanding that the Party propoundingUgen a | 
ſaid Exceptions, doth at the time of propounding thay"; : 
proteſt that he doth not propound the ſame, with an int eſpe 
to defame the ſaid Witneſſes, but only for his own jall FN. 
fence in the ſaid Cauſe : Which Proteſtation is wont tofÞi® day : 
inſerted at the end of the Exceptions, or at leaſt in the A812 th 
+ at the time of propounding the ſame, von 
10, 
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fame 10- In this Libel is inſerted not only thoſe general and 
zl Poſitions, which are put in an ordinary Libel, in a 
eth f{llCauſe of Defamation, bur alſo the ſpecial and particular 
> PlaigWolitioags following are to be added. (viz.} rem, That 
> genefſÞupon ch a day and year, in ſach a Cauſe, betwixt ſuch 
hat th@Þerſons, 2. (that is, the Plaintiff in this Cauſe) was pro- 
utterevced in this Court (or in ſuch a Court, if the Cauſe of 
famgWefamation Is not inſtituted in the ſame Court, where the 
ArticeWitnelles were produced) as a Witneſs, and was Sworn 
fendanfſod Examined, as appears by the Acts of the Court, to 
bliſhedobich the ſaid Party thus propounding, refers himſelf. 
[If thier that IV. the Party againſt whom the ſaid Witneſs, 
his ſpelſlaow Plaintiff in this Cauſe) was produced, upon fach 
theliz& day and year exhibited certain Exceptions, or rather 
certain famous Libel ; ſuch a Poſition whereof (con- 
Wining the effe&t or tenor following) is ſpecified in the 
tedule annexed to theſe preſents : And here muſt be in- 
Wted, the Tenor of that Poſition, . which contains the 
Wiamatory words, tem, That the ſaid N. the Defendant 
| this Cauſe, hath made defaulc in proof of the ſaid pre- 
if thiaded Exceptions, or rather of the famous Libel, meati- 
feed in the aforeſaid Poſition, or ſpecified in the Sche- 
ule, annexed to theſe preſents: And then the other or- 

nary Poſitions are to be inſerted. 

It. If the ſaid Cauſe of Defamation is Inſtituted by the 
heir ditneſs in the ſame Court, in which the Party defamed 
CrineF®s produced as a Witneſs ; then after Snte is conteſted, 
e ly a Term Probatory is aſſigned, the Proctor of the 

if theſilntiff may acquaint the Judge, that in ſupply of proof 
he Wig! the Contents of his Libel, already given in this Cauſe, 
ie ao doth exhibit a certain AR diſpatched in this Court, (that 
inſt Þ, the AQ diſpatched on the day, in which the Exceptions 
of Deere propounded) betwixt IV. and 44. (vzz.) betwixt 
ding dn 2 Plaintiff and ſuch a Defendant in fuch a day and 
g the"; and alſo thoſe particular Exceptions themſelves, 
n inte eſpecially ſuch a Poſition of them, propounded by the 
jolt 5 N. (the Defendant in this Cauſe of Defamation,) on 
nt toÞye day and year aforeſaid given into Court, and remain- 
the A's in the Cuſtody of the Regiſter of this Court, whereof 
kntion is made in the aforeſaid At: And then he muſt 

10, = alledge, 
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alledge, that all and ſingular the things and matters con- whict 
tained in the ſaid AR, were had and done, like as is con ful 
tained in the ſame, referring himſelf to the Atts and thfo{the 
Regiſtry of this Court, ſo far as they make on higghttulf 

If the Defendant in this Canſe of Defamation, hakh pr 

ved the ſaid Exceptions, in that firſt inſtance, wherein 
propounded them, he may reply for his defence, that ie Wit 
hath proved and juſtified theſe Exceptions, and that hedidſ® 
not propound the ſame, with an intent todefame the Wit 
neſles, who is now Plaintiff, but only for his juſt defence 

in the Cauſe ; which Allegation being admitted, in ſupply, 72+ 
of proof of the ſame, he may in manner and form afore 
ſaid, exhibit the ſaid Acts, and the Depoſitions of the Wi 

neſs by him produced, upon the aforeſaid Exceptions 
But admit the Defendant has not proved thoſe Exceptionf® 

in the ſaid inſtance, yet he may prove the ſame in this in 
ſtance: And if he doth prove them, he muſt be diſnil 
with Charges, from the inſtance of this Plaintiff, whoprF** 
tends himſelf ſo defamed. But if this Cauſe of Defamatic 

is not commenced in that ſame Court, in which the afore-M 
ſaid Exceptions were given, then to prove the Libel, tie 
AQt and the Exceptions aforeſaid are to be exhibited undet® 

_ the Hand of the Regiſter of the Judge, before whom tt 

were given, or elſe by a publick Inſtrument, under tl 
Seal of the Judge, and the Subſcription of the Regiſter 

And fo in all things elſe, the Defendant muſt prove as 

fore, (Scil.) that he hath already proved the Exceptinf 
given by him, in the firſt inſtance; and he mult alle 
and prove, like as is ſhewn [touching the Exhibitiont 

an Inſtrument, made upon an Extrajudicial Appeal] tl 
only excepted, that if the Profor doth deny that ſuchbi_p* 
ceptions were given and propounded, the Plaintiff ougli 

to prove it by Witneſſes, (viz. ) by the Regiſter, the Att 

ary, the Scribe and their Clarks, or by a ſearch. 

obſerve, that if the Protor in the-name of his Client, a1 
by vertue of a ſpecial Proxy, did propound the aid ered 
ceptions, the Defendant in whoſe name theſe Exceptit lick 
were propounded, rauſt not be ſued, but the Proftor # aurch 
propounded them.. Therefore let the Proftor beware. preſc 
may alſo be enquired here, whether cr no the Proof Lin 
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ghich are made upon the aforeſaid Except uns, when the 
iſe depends betwixt other Perſons, 7 in the abſence 
fthe Witneſs, do make full proof 2cainſt this W ic in 
der to juſtifie the proof of the taid Exrentions, in this 
oſe of Defamation. Aumit they do make proof, yet 
he Party defamed may except againſt, and r1cprove thoſe 
Witneſſes, whether the Party (againſt whom they were 
roduced in the firſt inſtance, or Cauſe) did except 
zinſt them or not, at the time of their being produced 
p prove thoſe Defamatory Exceptions. 
12, In order to get the Sentence put in Execution in 
tis Cauſe, the Party who gets the Sentence, muſt cer- 
ide and exhibit a Citation, accuſe the Contnmacy, and 
tke requeſt as is ſhown [touching the manner of put- 
Ing the Sentence in Execution, the Plenary Cauſes] until 
00 come at theſe words [and then a Monition is to be 
ranted] inſtead of which words, the Party obtaining the 
atence, muſt deſire the Judge to decree the Party 
wainſt whom Sentence is pronounced] to be called to 
ppear upon ſuch a day, to ſee Penance enjoined him, and 
receive this Penance ; as alſo that he may be admo- 
hed to pay the Charges, and fo on according to form. 
Which Petition the Judge grants; and if the Monit1c: is 
tecuted upon the Party in due time and place, and is 
weht into Court with an Authentical Cerrificate, 1t che 
ty doth not appear, Penance cannot be enjoined in Pe- 
alty of his Contempt, at leaſt he cannot be admoniſhed 
dd the ſame, (the reaſon is, becauſe that althov.,;: Pe- 
Ice might perhaps be enjoined in Penalty of his Con- 
mpt, yet the Party not appearing, he cannot be atmo 
led to perform the ſame) but he is to be Excommunai 
ite 1n Penalty of his Contempt : Aud if he appear atter- 
rd, the Judge may (at the Petition of the Plat) 


Wn the Defendant to do Penance, for uttering theie e- . 


matory words: (viz,) If the Defamatory words were 
tered in a publick place, then the Penance is to b* Gone 
blickly : Though it is wont to be done in the Parti} 
arch of the Party defamed, i; time of Diviae Service, 
I preſence of the Party, (if he thinks ft to be preſent) 
t Linnen Veſtmeats mu£t not be put cn, es in Cauſes 04 


Ws A Cnr, 
- # © SFA4 


— .  c—_—_ 
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Correction. Burt if theſe Defamatory words are utter 
in a private place, then the Penance is to be done int 
Houſe of the Party defamed, or in the Houſe of ſome hone 
Neighbour ; and the ſaid Penance is wont to be enjoin 
on this manner : The Party defaming mult ſay publicke [ 
that in ſiying ſuch and ſuch words, (Sci. thoſe war 
which the Judge has pronounced in his Sentence, ye 
ſpoke) he liath defamed the Plaintiff; and therefore} 
muit firſt beg pardon of Almighty God, and then of t 
Party defamed, for uttering theſe words. This Penay 
being ordered and enjoyned on this manner, the Judge 

the Petition of the Party defamed, muſt admonih ti 1, 
Party defaming, to perform the, ſaid Penance on ſuch 
day, and to certifie under the Miniſter's Hand, (and th 2. 
Hands of thoſe who were preſent at the time of don 
this Penance) as to the manner of performing the fin} 3: 
on that day z or elſe to appear upon the ſame day, toe} 
himſelf Excommunicate, for not doing according to ſulfſh| - 
Monition, 4 
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enjoing 


oblickhf Double QUERELES. Their Difference, and 
5 yp the whole Order of proceeding in them. 

efore| 
n of t 
Penang 


Judge 
iſ, | 1, Of 4 Double Querele in a Cauſe about a Benefice, what 


+ © +» "Jt © 


n {uc it 15, 
and - 2, What things are contained in this Double Querele, and the 
of doir form of it, 
the finfl 3. The manner of Executing this Double Querele, and what 
, toll things are to be done by the Party who s preſented to the 
4 to {nc Living . : 

4. The manner of obtaning a Citation Viis & modis, if the 

Biſhop cannot be Cited. 


5. In what caſe the Party preſented is not bound to expeFF 
the time aſſigned the Biſhop to Deliberate, as to the 
Inſtitution. 

6. The form of Certifying the Double Querele. 

7. The Petition of the Proftor, in order to get the Fudge his 
Decree, when the Double Querele is returned, if the 
Biſhop appears not. 

8, The form of the Oath to be taken by the Miniſter, tobe In- 
ſtituted to the Living. 

9. The manner of proceeding in this Double Querele if the 
Biſhop doth appear. 

10. Of a Double Ouerele in other Cauſes. 

11. A Third Perſon may come in for his Intereft in theſe 

Double Quereles, 


| 


! 
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+6Gail.li.x. J[ Fa Clergy-man is preſented toa Church, Þ and doth 
obſ.. 28. £5 Tho- I hibit this Preſentation before the Biſhop of the Dioc 
zoſ. de appel. li. gr his Vicar General in Spiritual things, who has power t 
2.c. 28-vid? 5 q-itute, and doth requelt to be inſtituted by him ; if th 


raft. de j n ; (bi it hi 
a Biſhop doth refuſe to inſtitute and admit him, he mz 


ART 


ie BL 
jlſt tl 

atre 
mplai 


Pauli de Cila- complain thereof, to the Official of the Arches, or to tha, 
dinis. part. 6. Jqdge of the Court of Audience, which Judges are wouſf, 
ert. 2- 2+ to write back to the Biſhop in form of Law ; to the folly 


PE 595 in g Effes, and that Reſcript'is called a Double Querele, 
* Non ft inſti- 2+ The Double Querele * is to be drawn in the namegf 
ruenda ante the Judge, who grants the ſame, and mult be direQted; 


Japſum 28: an ordinary Citation is dire&ed, and this Double Querellff” 


+ der. juxt4 uſt firſt contain briefly theſe things, (viz.) That ſucha 


conftitut. Ec- 


* clefe Angi- One being preſented to ſuch Benefice now vacant, hath 


woble 


can, 1if alins ſired Inſtitution, and the Biſhop hath refuſed to admit hin 
ab epiſcopo ft Then ought to be inſerted, not only the Monition, butalf 


inſtitutus, ant- 


me decurſym be Citation and an Inhibition as follows. (v:z.) Firſt, Th 


\ eorundem d;i- Biſhop or his Vicar General (who hath power to Inſtitute); 


erum. Car, 95. muſt be admoniſhed to admit and inſtitute I. the Perſon, 
preſented to ſuch a Church, within ſuch a time, (to nit), : 
within nine days, or ſometimes within fifteen days thre" 
of which days, (if nine are appointed,) or five, (if fifteen, 
are appointed,) are wont to be aſſigned the Judge, (fron 
whom it is complained) for the firſt Peremptory Tera, 
and three or five for the ſecond, and three or fr; 


for the third Peremptory Term, and a Canonial 


Monition : Which days being elapſed, and the aid N.nt 
being inſtituted, nor Juſtice being adminiltred, the Bil. 
muſt be Cited to appear in Perſon or by his lawful Pro-F,..: 


&or (who is ſufficiently inſtru&ted) upon the tenth « 


fifreenth day, after the Execution of this Double Querel, 
(if it be a Court Day) or otherways upon the next Cont 
Day, (as in an ordinary Citation) and alledge and ſheny,; 


a reaſonable and lawful Cauſe, if he hath or knows any, 


why (for this his negle&, and the not adminiſtring al 
Juſtice) the right of inſtituting and induQting the Minilth,: 
ſo preſented, may not occur tothe Judge who grants thi 


Double Querele, and why the Miniſter thns preſented 
may not be inſtituted and induQted upon his Mandate 
Tit 
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e Biihop and his Vicar are alfo to be inhibited, that 
ilſt this Double Querele depends undetermined, they do 
t attempr to do any thing, in prejudice of the Party 
mplaining, under Penalty of the Law. It is very ne- 
Try that this Inhibition be made ; for ſometimes the 
hop, or the inferior Judge, after the Execution of this 
"Wouble Querele, and before it be returned, (at leaſt be- . 
ethe day of appearance) doth admit another Clergy- 
n, to rhe great prejudice of the Party complaining, 


doth 
Dioce 
ower t: 


if 


= Sl in contempt of the ſuperior Judge. Which thing if 
eds 7 do, they are faid to have committed a greater con- 


"apt than if they did it, where no Inhibiton is: And ſuch 
"© 4dmiſſion being made, (after the Execution of this 
Wouble Querele, and after the aforeſaid Inhibition, grant- 
d by the Judge who grants this Double Querele) is firſt 
utah al to be revoked, and to be declared as null, and inva- 
l, The Arch-biſhop alſo, (whoſe Juriſdiction and Au- 
"Wority is contemned in this caſe,) and likewiſe the Offi- 
ul of the Arches, (as appears by the ancient cuſtoms of 
ut Court) may proceed againſt the Biſhop thus attempt- 
the in a Cauſe of contempt, and may correct him at his 
| kaſure, Canonically z yeaalthough the Perſon preſented, 
(froaſf® obtaining this Double Querele, were found altoge- 
ter unfit, in reſpect of his Converſation, his Manners, Re- , Epiſcopus 
zon and Dottrine, But the puniſhment and correQtion »14 pored ab 
the Biſhop Þ offending in this caſe, is wont to be refer- 0ici21ibus 4r- 
V. no $049 the Arch-biſhop himſelf, POE As 1 
' . Jurd Irretiri, 
hop 3. In order to get this Donble Querele Executed, the; ;,c, 1, 42. 
' preſented mult procure ſome Literate Perſon to ad- piſcopys fir in 
loniſh the Biſhop, to inſtitute the Perſon preſented, to provinciz vel 
miniſter Juſtice, within the time mentioned in the Dou- RE 
Ie Querele, and alſo to Inhibit him, according to the Te- ;;, -—_ 
Ir of the Inhibition therein. mentioned ligewiſe : Which ». 6. abi go, 
ing executed within three days, the Miniſfer who was & D. D. in 
0s preſented, muſt go to the Biſhop, and with all due Re- mY ah 
rence, muſt defire that he may be Inſtituted, and that % aa 
Wiltice may be done him ; and muſt offer himſelf ready ge of. & pore- 
ad prepared to Subſcribe the Articles of Religion, (which /t21--pi/copi c.2. 
re uſually ſubſcribed by the Clergy, at the time of their SelF. 2. #6 Ye 


l _ verb. otrvo 4b 
"0g admitted to Ecclefieſtical Benefices) and to take the gj.;,1;z,.. 
£8 Oath 


th or 
erele 


Zourt 
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Oath of Supremacy ( according to the Statutes of th or 
Realm, ſet forth on that behalf) and of his Canonical Onedi 
dience to the Biſhop, or any other Lawful Oath, requinſhny 1 
in this caſe. And this the Party preſented mult doat ta» Do 
times more, Within the time preſcribed, (viz. upon ca» piſ 
third day (if nine days are appointed, ) or upon tlifinte, 
' Fifth day (if fifteen days are appointed for the Inſtitution to 
at leaſt, if he can have the preſence of the Biſhop ; if he, c 
cannot, then he muſt make a Proteſtation hereof, and nor 5 
queſt Witneſſes to give their Teſtimony upon ic: Andiff 6, 
the Biſhop within the time aſſigned, takes no care to inſiff 
tute the Perſon preſented: then theſe deliberatory dang 
being elapſed, the Perſon preſented mult take care th 
the Biſhop be Cited according to the Tenor of the fa 
Double Querele. 

4+ If the Biſhop doth abſent himſelf from the Manda 
or rather is hindered by other urgent Afﬀairs, fo as t} 
Mandatary cannot cite him 3 the Mandatary mult fieniih 
(with all due Reverence) to thoſe of the Family of tt 
Biſhop, that he hath a Citation, (viz.) a Double Querelſ », 
at the inſtance of N. the Miniſter preſented to ſuch a BeneWj 
fice, to execute upon the Biſhop, and muſt deſire that bp 
may come to the Speech of the Biſhop 3 which if he do 
not obtain, the Perſon preſented muſt expet that dx 
which was intended for the Biſhop's appearance, if inc 
he had been Cited, and then get him called, and if ithi 
doth not appear by his ProQor, nor ſatisfic the Contents 
the Double Querele, a Citation muſt be Decreed apainlhii 
him; vizs & modis, as in other Cauſes ; bur before the a 
is executed, a Petition muſt be made by the Mandatar 
to the int2nt that he may have acceſs to the Biſhop, wiſe 
execute the Mandate upon him perſonally, and if kh 
cannot ſo do, then the Citation is to be affixed to theonterſ 
moſt Doors of the Biſhop's Palace, or of the Houſe wh 
the Biſhop reſides, or elſe upon the Doors of the Cathelfſ 
pral Church of his Biſhoprick. | 

5- If the Biſhop is admoniſhed by the Mandatary, ori 
requeſted to adminiſter Juſtice, and admit the Perſon pre 
ſented as above, and after the aforeſaid Mandate is Exect 
ed, he doth refs expreſly to inſtitute the Per ſon preſeniÞmy 
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'S of th or to admit him ; then the aforeſaid Mandatary may | 
cal Viknediately cite the Biſhop to appear as above, and the 
requirſrty preſented is not bound to expect the time given in 


10 at tne Double Querele, | that is, he is not obliged to go to+ Imp wroce 
Pon eaſe Biſhop, nor to cite him, after the days aſligned to in-/# quo 
1Pon tifftute, are elapſed ; the reaſon is, becauſe time was given #/* prey? 


Citutionfin to conſider of it, and he by expreſly refuſing to inſti- 


P 3 if hte, doth refuſe the time given him to deliberate or con- ſenratum, po- 


and nffier of it. 
© Andi 6, The Mandatary ought to certifie the Party complain- 
fo ini, or his ProCtor by Letters, or by a Subſcription indor- 


petato decurſa 


ory dad on the back of the Double Querele, not only as to 28 dierum, 
Are tie day of the Execution of the Monition, made to the juxt2 Cars 95» 


the Giihop to inſtitute the Party, but alſo as to thoſe days, in 
tich the Party preſented did deſire himſelf to be inſtitu- 
ndataryfſa, alſo on what day he cited the Biſhop to appear, and 
lo 35 thlawhat day he inhibited him ; and if the Biſhop refuſeth 
: fignilfh admit the Party preſented, the Mandatary ought like- 
/ of thiiſe to certifie that. 
QuerdeF -, On the day aſſigned for the Biſhop's appearance, the 
| 3 Lelee@hintiff's Proctor muſt exhibit kis Proxy for I. the Clergy- 
that bellpan preſented to ſuch a Benefice, &c. and bring in the 
he dof iginal Mandate, with a Certificate indorſed thereupon, 
nat dayMird muſt accuſe the contempt of 4. W. the Biſhop, who 
finc admoniſhed to inſtitute my Client, to the Church of R. 
d if fithin the time ſpecified in this Mandate, and to admini- 
tents0Fer him Juſtice, or otherwiſe to appear on this day, in 
agauelltis place, to ſhew Cauſe, why through this Neglect, the 
he ſanſhjght of inſtituting the ſaid . ought not accrew to this 
bur, and the Judge thereof : And ſeeing he has not taken 
10P, Were to inſtitue the ſaid Plaintiff, nor to adminiſter Juſtice, 
| if Ieor to appear, nor to alledge any Cauſe z wheretore the 
 olle*FProtor muſt deſire that he may be accounted Contuma- 
ious, and in penalty of his Contempt, that it may be pro- 
"nounced and Decreed, as is mentioned in the faid Man» 
+ Mate, now brovght into Court, (that is) that it may be 
» OO ronounced for the Juriſdiction of this Court, and that the 
n PieFripht of Inſtitution, Fc. doth accrew to the Judge of this 


burt, through the Neglect of the Biſhop. Then the Judge 
reſeltFnuſt cauſe the aid Biſhop to be callcd three times publickly, 
l and 
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and if he doth not appear either by himſelf or his Prog 
the Judge muſt pronounce him contumacious, and in pſedge 
nalty of his Contempt, he muſt Pronounce the right of 
ſtituting 1V. to the ſaid ReQtory, to: be devolved to} 
Court, through the negleCt of the Lord Biſhop, and miſe 
decree the ſaid NV. to be inſtituted to the ſaid Church, 
that the Ordinary of the Place, (viz.) the Arch-deacy 
ſhall be commanded to induC&t him. In theſe caſes, t 
aforeſaid call being made, the Judges are wont to renj 
the Miniſter preſented, to the examination of the Arci 
Biſhop, that if he finds him capable, he may write back! 
the Judge, in order to have him admitted : Then a Bo 
muſt be entred by the Miniſter to be Inſticuted, to ke 
harmleſs the Judge (who inſtitutes him) by reaſon of thillf 
Inſtitution, according to the uſe of the Regiſtry. [n the{ 
and the like Cauſes, it hath been uſed (time ont of mindWr 
that the Letters of Inſtitution are to be paſſed under thÞ# 
Seal of the Judge, and to he delivered to the Party, an 
a Mandate is to be decreed to the Arch-deacon of 
Place, for his Induction : Which Arch-deacon is won 
and ought either Perſonally, or by his Official, really aa 
aQully to induQt the Miniſter inſtituted to this Beneficeſſt 
and give him real poſſeſſion of it. 

8. Now the Miniſter preſented to a Living, before bÞ 
is inſtituted, ought firſt to take the Oath of Suprema 
mentioned in the ACt of Parliament, and then he ought 
Subſcribe the Articles of Religion, mentioned in the fi 
Statute,and then he ought to Swear Canonical Obediencet 
theArch- biſhop of Canterbary,and (if he bea Vicar) he ougſp 
alſo to Swear, that he will keep reſidence in his Vicarage. Þ 

9. If the Biſhop doth appear, and doth alledge ſuffc 
ent Cauſes, why he did not admit the Miniſter preſente 
as for Example, becauſe the Church is already full, 
reaſon of another incumbent ; or that the ſaid Miniſter 
infamous, vicious, ſymoniacal,or oneunlearned, ſo as that 
cannot give an account of his Faith in the Latin Tong 
or that he hath another Benefice, much exceeding the ſe Jud 
ving in Conteſt, in value: Then they muſt proceed in tiifing of 
buſineſs, as in other ſummary Canſes, and both Parties my thi 
reply,give Duplications,and e>cept againſt the Witneſſes\Fan, ( 
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other Summary Cauſes: And if in the end, theſe Cauſes al- 


Sized by the Biſhop, are not prov'd,it muſt be pronounced 


above, (by the Definitive Sentence, or the Interlocutory 
cre) for the JuriſdiQion of the Judge, and the Party pfe- 
ated is to be Inſtituted,(thePremiſes before ſpecified being 
ſerved)and the Biſhop is to be condemned in Charges, But 


Mthe Biſhop doth prove thePremiſes objeted,or any part of 


n (in order to ſtave off the Intention of the Plaintiffhwhy 


was not obliged to Inſtitute the ſaid Miniſter,and that he 


St10t contumacious for not Inſtituting him, (notwithſtand= 


Ss be were admoniſhed as above) then Sentence is to be 


en for him, and the Miniſter ſo preſented, is to be con- 


eflemned in Charges, which are made on behalf of the Bi- 


Wop. But if the Biſhop will not conteſt, nor defend the 


Mrefaid Sute, the other Clergy-man, (who poſleſſes the 


knefice in controverſy, or is perhaps preſented to it,) is 
ont to take the Sute upon him, and appear and alledge, 


Whit the Church is full, in reſpect of his Perſon. Bur if 


teſe Alledgements are given on the part of the Miniſter 


Weſented, and not of the Biſhop, the Judge of the Que- 


Wie, is wont firſt to pronounce for his Juriſdiction in this 


half, and that the right of Inſtituting is devolved to him, 


d to his-Court, (if none of the Premiſes obſtruct) be- 
aſe the Biſhop hath alledged no Cauſe, why it may not 
ſo pronounced: Yet theſe things onght to be done, in 
nalty of the contempt of the ſaid Biſhop. And though 


We other Miniſter who is thus preſented to the Living alſo, 


rage, 


ſufhc 


ſentel 


ull, 
iſer 
that 
on 
he 
int 
es 


elſes; 


wont to take this Sute upon him, yet if the Bi- 
op pleaſeth, and if he gives a ſufficient Mandate 
Irit, the Clergy-main (who is alſo preſented to the Be- 
lice in controverſy, and wio intends to oppoſe the Ad- 
lion of the Party complaining) may Fee a Proctor, in 
le name of the Biſhop, to alledge thoſe Cauſes againſt 
& Admiſſion of the Party complaining : And in this caſe, 
cauſe theſe things are alledged in the Name of the Bi- 
dp, they ought not to pronounce for the Juriſliction of 
ie Judge, unleſs in the event of the Proof, or non pro- 
Ig of theſe Alledgments. Burt obſerve, that if the Cauſe 
ly the Biſhop hath refuſed to admir the aforeſaid Clergy- 
t, (who took ont the Double Querele) be this, (Sci. 
that 


__— —_ 


. 4 
et 4 
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that another Clergy-man is alſo preſented to the ſaid þ 
nefice, this Cauſe is not ſufficient, and concluding, {6 
to excuſe the Biſhop's Negligence. For if two Clergy-n 
are preſented to one and the ſame Benefice, the Biſhop 
purge his Negligence, ought to make an Inquiſition abt 
the right of Patronage ; and he is altogether negligent, (i 
While the Church is vacant) two Miniſters are preſenty 
to the Living, and the Biſhop doth not proceed to an lnquif 
ſition. But if it doth appear to the Judge, (to whom it 
complained for Juſtice as above) that the ſaid firſt Clergy 
man, thus complaining, ought not to be admitted, by reſt 
ſon of his incapacity, or other Defeats, if the ſecond Clergy 
man (exhibiting his Letters of Preſentation, to the Churchill 
in controverſy, and deſiring to be admitted to the fame 
is found capable, he is to be admitted by the faid Superi 
Judge, and 1s not to be committed to the Biſhop : Becan 
that in this Vacation,through the Negligence of the Biſhop 
the right of inſtituting doth accrew to the Superior Jud 
But admit no Cauſe can be objetted againſt the firſt Cler 
gy-man, as to the ability of his Perſon, and that (throug| 
the Negligence of the Biſhop, alledging no Cauſe, &c.) i 
be pronounced for the Juriſdiction of the ſaid Superic 
Judge, and admit that one of the Clergy- men doth infill 
to have his Admiſſion to the ſaid Benefice, the Judge in 
this caſe, ought not to admit either of. the Clergy-meg 
although nothing is objected againſt them, becauſe th 
are preſented by diverſe Patrons, but he ought to procee 
in the buſineſs of Inquiſition, as to the right of Patronage 
and then Inquificion being made, the Judge ought to admi 
that Clergy-man, for whom the Verdict is given. LalthF 
The aforeſaid Clergy-men ought to take care reſpeQiveljſ 
that they exhibit their Letters of Preſentation to that L 
Ving in controverſie, within ſix Months from the time Ce 
its being vacant, leſt perhaps the ſaid fix Months bein 
elapſed, the Biſhop (to whom by reaſon of the lapk 
that Term, the Collation of the ſaid Benefice doth belong 
docome in for his right, or another third Perſon, to wil 
the Biſhop hath given the Living, by the lapſe of the Tert 
For in this caſe, ſix Months from the Day of the Living! 
coming vacant, is ſuffcient to make the Term lapſed, n0 
withſtandi 


R U 
*ariled 


.VISURTT. VI. Eccleſiaſtical Courts, 


ithſtanding the dependance of the aforeſaid Sute, if the 
tron or Patrons have or hath not preſented within thoſe 
months. For it is not ſufficient for a ſecond or third 
&roy-man to come for his [ntereſt, in a buſineſs of Doy- 
Querele, commenced againſt a Biſhop, or that the 
&t Clergy-man, who was firſt preſented, do alledge that 
was preſented, bat he ought to exhibit his Letters of 
;Fieſentation, and deſire his Admiſſion and Inſtitution, and 
n the time doth not lapſe. 
10. Likewiſe alſo the Official of the Arches, or the Au- 
or of Cauſes of the Court of Audience, may write back 
zway of Double Querele, | in any other Cauſe, where + Marranta 
tice is denyed, not adminiſtred or delayed ; to wit, if $p*<ulator 
Inferior Jadge doth refuſe, or injuſtly defer to prove 77” S qu 
; - . » dog; aypelis 
io Will exhibited by an Executor, or to grant an Aimini- zu, z. 114. 
tion to the next of Kindred who deſires it ; or doth re- uſq; ad n. 122: 
to revoke an Adminiſtration, which is illegally gran- 
( zgainſt the Law and the Statute 3 if this Petirion be 
le upon three ſeveral Court days, and that it may be 
e inſtantly, the aforeſaid Superior Judge may write 
to the Inferior Judge, by way of Double Querele, 
manner and form as in the following caſe. If a Judge 
Wremote parts, or the Biſhop of any Dioceſe, or his Offi- 
jul, or any other Eccleſiaſtical Judge, doth aflizn to hear 
iWatence in any Eccleſiaſtical Cauſe, for four or more 
part days together ; and ſhall be informed by the Party 
jo deſires the Sentence, as well in matter of Fact, as in 
Law, and yet the Inferior Judge, will not, or doth 
Iſtly defer to pronounce Sentence, either for the Plain- 
ſor the Defendant, though he be often called upon, and 
veſted very earneſtly, and at ſeveral times to do it, 
Wl.) three ſeveral Court days, either of the aforeſaid 
lees of the Arches, or of the Audience, may at the Pe- 
ion of the Party grieved, write back, by way of a Dou- 
Querele, and admoniſh the Inferior Judge to Pro- 
Waunce Sentence, and Adminiſter Juſtice, within ſome con= 
tient time, (viz.) within fifteen days, as above, og 
terways he muſt be Cited to appear upon the fifth, ſixth 
tenth day after the Execution, ©c. (according to the 
Wilance of the Judge, from wiom it is complained) 
Z. from 
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from the Court of the Judge, (to whom it is complained 
Scil. the Superior Judge) to ſhew cauſe, why (by ra, 
ſon of his negligence, in not adminiſtring Juſtice,) t 
right of proceeding in the ſaid Cauſe, (according to t 
Atts, and things done before the ſaid Judge, at the tin, 
of Executing the ſaid Double Querele,) and the right off, 
Pronouncing Sentence, may not be devolved to the faj 
Court, and the Judge thereof : And it mult be proceeded, 
in all things, as above; that is, if the Inferior Judge bei rh 
Cited and Admoniſhed, doth not appear, nor doth alled 
any concluding Cauſe, why he bath not done the Premilſs 
contained in the Donble Querele, he is to be pronouns 
Contumacious, and in Penalty of his Contempt, it ist 
be pronounced for the Juriſdiction of the ſaid Superit 
Judge, and it is to be proceeded in the Cauſe, accord 
to the former As, and as is uſually proceeded in thi. .. 
aforeſaid Caſes, about the proving cf a Will, or the grant by 
ing of an Adminiſtration 3 and then a Monition is to bed, 
creed, (when it is complained for the not Pronouncing 
Sentence) as well for the Proceedings, as againſt thi.” 
Party Querelate, that is, the Adverſe Party, to appearagi, 
ſome day, to ſee further Proceedings made in his preſenc,. 
according to the form of the former Acts, and eſpecial 

to ſee and hear a Term aſſigned, on which Sentence 

be pronounced, and to ſee Sentence pronounced on tl 
Term. If the Party Cited doth appear, and if the Prof” 
ceedings are tranſmitted, they muſt proceed as in ott 
Caufes, according to the form of the former Ats, belat 
the Judge to whom it is complained : But if the Aden 
Party appears not, he is to be Excommunicate for | 
Contempt, thoſe things being obſerved, which the la 
requires ſhould be obſcrved in that behalf. Likewiſe 

a judge and a Regiſter, do not take care to tranſmit i* 
Proceedings, according to the Monition, they are to! 
Excommunicate, gs in a Canfe of Appeal. Yet obſer,..” 
that i! the Pa:ty complaining, doth deſire expedition, ». 
Che Cauſe, and doth juſtly ſaſpe&t, that his Adveri,, 
(with intent to protra& the Sute) will not appear, W* 
will rather undergo the Sentence of Excommunicat 

and will perſiſt in the ſame, forty days together, hel 
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Wa clauſe of Intimation inſerted (in the above mentioned 
ation againſt the Adverſe Party, to ſee Pihceedings 
according to the form of the former Acs,) that if 
Ut Party Cited doth not appear, then the Judge doth in- 
ad to proceed according to the former Acts, and alſo'to 
Pronouncing of the Definitive Sentence, incluſively, 
iscaſe of Citation and Intimation, the Judge may pro- 
xd, and pronounce Sentence, in Penalty of the Contempt. 
the Party Cited, and the Proceedings are valid. Like- 
the Superior Judge, may at the inſtance of the Party 
d, write back, by way of a Double Querele, if 
Yconcluding matter, or Allegation is given by the Plain- 
WM, or the Defendant, and the Inferior Judge, (though 
often called upon, and requeſted inſtantly, (and that 
_ three ſeveral Court days,) to admit the ſame) doth 
in edmit the ſame, or doth injuſtly defer the Admiſſion of 
BI. by aſſigning to hear his pleaſure from one day to ano- 
Wer, upon his Admiſſion thereof, and fo doth injuſtly de- 
— the Sute, the Party thus grieved, may alſo appeal 
"Won this delay, as is ſhewn in Cauſes of Appeals: But to 
vid expence, the Parties grieved in this caſe, do chooſe 
"Wither to obt.:i:3 * 1 ouble Querele, than an Inhibition ; be- 
ing and 10ping that the Inferior Ja{ge will admit the 
iter, or Allegation, and adminiſter Juſtice, and pro- 
> Wonce Seatence, rather than the Cauſe by means of this 
Jouble Querele , ſhould be tryed before the Superior 
Ive; by reaſon whereof the faid Inferior Judge would 
his due Fees, which are due to him for the Prolecu- 
In, and diſcuſſing of this Cauſe. For in a caſe of Dou- 
We Querele, if the Judge is admonighed to adminiſter 
ice, and doth do it, upon ſuch Monition, the Proceed- 
gs are not to be tranſmitted, bur it is other ways in Cau- 
8 of Appeal. 

It, In a Cauſe of a Double Querele about a Benefice, 
: -  Waird Perſon may come in for his latere't, as is ſhewa at 
uy WM Firſt Chapter, and Firſt Set of this part, at the 

—— Piteenth Number. 
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CHAT. YI 


manner of Proceeding in the Buſineſs called tit 
RIGHT ff PATRONAGE. 


SECT: b& 


. What the Right of Patronage 1s. 

. The reaſon, manner, and order of the Biſhop"s appoint 
a day to proceed in this Buſineſs, and a Monition agai 
the Patrons, and the Clerks preſented and the 
order of making preparation for the enquiry about 1 
Buſineſs, 

. The tenor or effe& of the Articles which are to be 
miniſtred in this Buſineſs. 

. The manner of Proceeding in the ſaid Buſineſs of inqu 
at the time of the return of the aforeſaid Cita 
Manaate. | 


Patron for certain Cauſes) of preſenting to the 

ſhop, a Miniſter to be inſtituted to an Eccleſiaſtical Ol 

ks at thin or other Benefice becoming vacant.} 
Nur 4s Carte 1942: de je parron, -,2* If £90 Patrons have prelg 
No Clergy-men to the Ordinary reſp 


'T HE Right of Patronage is a power (belonging tot 


Ce Is % 14s Anton. de Butrio lefur, | 
ad tit. de jure patrons N. Is Conf. ly, and theſe Clergy-men do inſt 


Foh. Nicol, Delphin. tra. de jure haye their Admiſſions, and the Bl 
—_ 7 351.46" Hoa 42 p* by admitting the one, doth rejett 
caged pas: =accnk other; he that is rejected, or at 
his Patron hath an Action againſt the Biſhop, (not it hj 
Eccleſiaſtical Conrt) but at the Common Law ; anddirea 
bring a Q#are Impeajt, or the lixe Ation againlt Werefc, 
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Therefore in theſe caſes, the Biſhop is wont to gecree * Some are of 
that it ſhall be proceeded in the buſineſs which is called the — That 
Right of Patronage 3 that is, the Biſhop is to appoint __ Fin be 
(certain day, to fit in the Church which is vacant, and eaſily drawy to 
miſt decree a Monition againſt the Patrons who preſent, gratifie one of 
id the Miniſters that are preſented to be preſent then, to - CAMs Fins 
t the Proceedings made in this buſineſs, according as the j;,,, ;;. purines | 
# requires; againſt which day, the Biſhop muſt take and ſtiture 
ze, that ſix Clergy-men, and ſix Lay-men (who are im, and mate 
Neighbours, or live near the ſaid Church) be Cited to the ray nee le 
fect here mentioned, (Sc1il.) to be preſent at the day pellets 
nd place aſſigned, to take the Oath of making a faithful ther quod 'di- 
nquiry, upog certain Articles, then an there to be ad. © 4 jure 
iniſtred to them, touching an enquiry about the Right Do _ 
Preſentation to the ſaid Benefice. A publick Edi is alſo guire our of 
@ be decreed againſt all who have, or pretend to have uſe, * 
right or intereſt in the ſaid buſineſs, that they be pre- 
nt on the day and place aforeſaid, to propound their [n- 
reſt in that behalf, if they have any : And againſt the day 
the appearance of the faid Perſons ſo Cited, as well in 
neral, as in ſpecial. Articles are alſo to be drawn, 
hich are to be enquired upon, by the Parties Sworn 

the publick EdiCt is te be affixed to the outermoſt 
Doors of the Church in Controverlic, in time of Divine 


led t| 


3. The Articles are theſe : Firſt, who hath or did pre- 
nt1aſt, to the Church of JV. at the laſt Vacation, as alſo 
the two or three laſt times, of the ſaid Living being 
ant, /tem, Whether or no the Perſon or Perſons who 
ented the laſt two or three Vacancies, have preſented 
an his or their own Titles. ſrem, Whether or no et- 


ſpeaiier of the Clergy-men preſented, be noted, or ſuſpected 

WSrany notorious Crime, as of Hereſy, Symony, Perjury, 

nc Diltery or Drunkenneſs. rem, Whether or no either of 
reſet Clergy-men now preſented, hath given or promiſed 
Or at 7 Monies or reward by himſelf, or by any other Perſon 
1ot Wil his name, or by his conſent or approbation, direQlyor 
and lire&ly, (in order to obtain a Preſentation to the ſaid 


Mefice) to the Patron thereof, or ta any other who 


ainſt 0 
L 3 hath 


hath preſented the ſaid Clark, or procured him to } 
preſented, ; 

4+ The aforeſaid Mandates, as well againſt the Clergy 
men, and the Lay-men, as alſo againſt the aforeſaid Per 
ſons, as well in ſpecial, as in general, ought to be due 
and authentically certified, (viz.) either by the perk 
nal Oath of the Mandatary, or by an Authentical Certif 
cate, anthentically Sealed, and writ on the backs of ti 
aforeſaid Mandates ; and the Parties Cited, as well inf 
cial as in general, being publickly called, and appearing 
it mult be proceeded in the ſaid Buſineſs, in their preſence 
and in Penalty of the Contempt of the Parties who do nd 
appear ; they being firſt pronounced Contumacious, x 
cording to the Tenor of the aforeſaid Mandates, and the 
Lay men and 'the Clergy-men, are to be Sworn to mak 


ET. 
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a faithful enquiry upon the Articles then miniſtred, a} 


publickly read, and delivered to them, and of returning 
in their Verdift or Judgment, upon the ſame day, or i 
the Cauſe be dubious, within two or three days; andi 
the aforeſaid Jurors, or Enquirers, do return their Verdi; 
that ſuch a Patron, or Perſon preſenting, was in poſleſlie 


of the Right of Preſentation, at the time of the Jaſt Vacaſhrei 


tion, the Clergy-man of this Patron, (if none of the afore 


ſaid Articles obſtruR) is to be admitted. And here it ist; 


be noted, that the aforeſaid Patrons, are wont to tale 


care, that Advocates, and thoſe who are skilled in tt 
Statute Laws of this Realm, be preſent at the time of Exe 


cuting the aforeſaid Inquiſition, to inform the Conſcienciri 


of the Jurors; and to exhibit, at leaſt co ſhew theſe 


quiſitors the Inſtruments, and all manner of Evidence; 


for the proof of the Law, about the right of Preſentation 
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| tot 


Jlerg CHAP. IX. 
1d Per 
> Cue 


te whole oraer of Proceeding againſt TEMER ART 
ADMINISTRATORS, 


m_ 


Certif 
of 


inf 

earing SHES I 4 

eſence 

done 1. When and in what caſe this Aion doth lye, and when 
us, af an Attion of Detinue doth lys, and what words are moſt 
ind the fit to wſe in the Articles given 1n this Cauſe, 


0 male} , 2. What things are neceſſary and preparatory to be done, be- 


d, a} fore this Aftion be begun, in a Cauſe of Temerary Ads» 
turninſ® miniſtration. 
7, ori 3. The Tenor of the Sentence in this Cauſe. 

and i 


olleſlioe 
ſt Vac 
e afore 


Hen one citra mortem teſt atoris, gets Goods of the 
Deceaſed's into his Hands and Poſleſfion, then do 
Irticles properly lye, in Cauſa Temerarie Adminiſtrationis : 
aoeQVhen he had them, ante mortem teſtatoris, & poſt mortem de- 
© IT 18 Ultiver, then the Law preſumes he had, and hath them, ex 
to Lalradtione defuntti dum vixit ; and in that caſe, an Ation of 
| in tif Detinue ] doth lye : And therefore, if in this laſt caſe, 


of Exefjon ſue in a Cauſe of Temeraty Adminiſtration, a Prohi- 
ſcieneWMition will 1ye 3 but in your Articles, uſe not the word 
heſe I0fDetizer] but other words, [as haber, occupar, &c.7] for 
1dence Detirer will give ground for a Prohibition, more than 
Latiob Ylte other, : 


2. Before theſe Cauſes of Temerary Adminiſtration are 
bmmenced, the Executor ought to ſhew to the Party who 
oth Temerarily Adminiſter the Goods of the Deceaſed, 

tie Will of the Deceaſed under the Seal of the Judge who 
roved it; likewiſe the Lawful Adminiſtrator ought to 
kw the Adminiſtration of the Deceaſed's Goods, under 
1 A FeSeal of the Judge who granted it, that ſo it may ap- 
ear to the ſaid Party, that the ſame Goods are Lawfully 
Winiſtred : And he muſt alſo call upon, and requeſt 7 
Z 4 7 


The Prattice of the PART, : 


ſaid Party to be Cited, to deliver him the Goods of t 
Deceaſed, which are in his cuſtody, to the end that the 
may be Apprized and Inventoried ; as alſo that the Deky 

and Legacies of the Deceaſed may be paid, and thatghdh 
ſame may be Adminiſtred by the Executor or Adminilfty 
tor, according to the Deceaſed's Will, and that the fg 
Will may have its effc&t, according to the Teſtator's inte 
tion : All this the ſaid Executor or Adminiſtrator muſt & 
before Witneſſes. If any who keeps theſe Goods with 
Lawful Authority, being requeſted on this manner, dot 
refuſe, or doth injuſtly defer to deliver them, then tl 


Party gricved, may ſue this Temerary Adminiſtrator, in 
a Cauſe of Temerary Adminiſtration of the Deceaſec 
Goods ; or rather he may Cirts the ſaid Party, to anſwer 
Articles touching his Souls health, and eſpecially concern 
ing the Impediment of the Execution of the Deceaſed 
Will, and the Temerary Adminiſtration of the Deceaſec 
Goods, to be objefted at the promotion of the ſaid Execs 
tor or Adminiſtrator. 

3. The Tenor of the Sentence in theſe caſes of Temeray 
Adminiſtration of the Goods, ought to be ſuch or the like 
as follows, (viz.) That ſuch an one is Executor or Admi- 

+ I petitione niſtrator of the Goods of N. Deceaſed, and that all the 
bereditatis Goods of the ſaid Deceaſed, do fall under the ſaid Admi- 
_ yer ,.-, niſtration, to pay the Deceaſed's Debts and Legacies, and 
defunfum ha- That ſuch an one, (Sci/.) the Defendant doth keep ſome 
buiſſe domi- Goods of the Dectaſed's, Þ eſpecially ſuch and ſuch [he 
- uium 1445 ſpecifie thoie Goods, which are proved to be Adminiſtre 
ads, Gt fo by the Defendant, whether by Wirneſſes, or by the cot 
tis erir, rem i}- £-([i92 of the Adverſe Party] are Temerarily Adminiltret 
lam #1 ejus by reaſon whereof the Executor or Adminiſtrator hath 
bereditare 4, been, and 1s fo hindred, as that he cannot Adminiſter tc 
omg H '* Lad G55ds, and make an Inventory of the ſame, and pi 
Cavar,pr.9.12, £hE Debts and Legacies, (if it be the Executor who ur 
n. 2, Sed. eritin this Cauſe) of the ſaid Deceaſed, and prove the Will, 
quidem. and the ſaid XV. that is, the Defendant is to be pronounced 
* 1ind. 4: te. 1@ ave incurred the Sentence of Excommunication * pre 
ftam. c. Staru- nounced againſt theſe Perſons, and that he is a Perk 
-_ verv. ©- who is Excommunicate, ip/» fafto, and as ſuch is to be& 
"7 mir» nounced pablickly, and he is to be condemned in Charge 


Cy 


& 
v.00 
: 
i 
- 
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s of thilghere it is to be noted, that the aforeſaid Sentence pro- 


nat theffanced in manner and form aforeſaid, and the ſame he- 
ice Debity verbally Executed, the Judge is not wont to decree 
thatghKjonition againſt this Temerary Adminiſtrator, for the 
niniftxKement or delivery of the ſaid Goods, Temeralily Admi- 
the afffred, but Publication or Denunciation being made of 
' intenſe faid Sentence of Excommunication pronounced by 


nuſt dolaw, (in the aforeſaid caſe) in the Pariſh Church of the + 53 tes: 
withouFemerary Adminiſtrator : And if the Defendant doth per: F fark” 
r, colllifin this Sentence of Excommunication, forty days toge: ? 
hen thelſier, after the ſame is denounced, he is to be lignified to cat0 Adore, ſed * 
cor, infteKing's Majeſty, and is to beImpriſoned upon the Writ, 4%" ppet- 
ceaſed WExcommunicato capiendo, and is not to be abſolved F until 4" <% 


4 - Specc l de c = 
anſneſſſe reſtore thoſe Goods, which he Temerarily hath admi- bn Sell, 
oncert-iſtred and ſatisfied the Church for his Contempt, and nwnc dicem. 4. 


ntinacious Contumacy ; yet the Judge may proceed to ”* 12- Bover. 
tecution of the Sentence, as to the Charges, like as in 78; 2b: _ 
ther Eccleſiaſtical Cauſes. P- 367- 


the like 


folutio non vo= 
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CHAP. X. 


The manner of Proceeding in a Cauſe of DILS# 
PIDATION. 


SECT. rn. 


1. Againft whom the Cauſe of Dilapidation u to be 
menced. 

2. Of the Cauſes which excuſe a Biſhop, Reftor or Vi 
and their Executor or Adminiſtrator from being 
demned in Dilapidations. | 

3. The manner of proving Dilapidations and the Ruinei 
of the Premiſes. 

4+ The Defendant for his Defence, is to be admitted id! 
a Cauſe of Dilapidation, to produce Work-men to inſuli8 
the Ruines mentioned in the Libel. 

$5. In what caſe the whole Ruines are n0t to be allowed 
Incumbent, 


F a Biſhop, ReQtor or Vicar, ſuffer their Palace, Ma 
fon, Churchgs, Chancel, Chappels, Houſes, or othe 
Edifices whatſoeyer (belonging to that Biſhoprick,Reftt 
or Vicarage, whereof they were lately Biſhop, ReQtort 
Vicar) to fall down; then the next Succeſſor may 
the Predeceſſor, in a Cauſe of Dilapidation or Ruine oft 
faid Biſhoprick, Refory or Vicarage ; and the Biſhop 
ReQtor or Vicar may Sue in the aforeſaid Cauſe, againl} 3- 
theExecutors or Adminiſtrators of the laſt Incumbent, yeÞJd t 
though the Dilapidations or Ruines, happened not in thenfVor! 
times, but in the times of their Predeceſſors. The reaſuÞte) 
is, becauſe thoſe Executors and Adminiſtrators have thelikÞ'the 
Ation againſt the Executors and Adminiſtrators of their Tat 
ſtators Predeceſſors, and may recover the value of thepai 
Repairs againſt them; and if this Aion be not thus comÞind: 
menced, they cannot recover Repairs otherways, -_ |) 
| a 
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2, If a Cauſe of Dilapidation is commenced againſt 
giſhop, ReQor or Vicar, in whoſe time the Dilapida- 
ns ſued for did not happen ; if the Biſhop, ReQor or 
ſcar, doth alledge and prove that theſe Dilapidations did 
1 1. happen in the time of his being Incumbent, and that 
T for that ſpace of time wherein he was Incumbent, 
wnſdering the yearly value of the Biſhoprick, ReQory 
Vicarage, and the Charges Incumbent about the ſame, 
wether with the congruous and neceſſary Suſtentation 
d Hoſpitality, which ovght to be allowed him, accord- 
2 to his Dignity) hath expended and laid ont a ſufficient 
p about repairing the things named in the Libel, and 
at he who was Incumbent before him, (by whom the 
miſes were ſuffered to come to ruine) died fo in debt, 
at be had not Goods at the time of his Death, which 
ſofficient to repair theſe Dilapidations : Or that the 
id laſt Incumbent, did Inſtitute an Aion againſt bis 
leceſſor, in whoſe time theſe Dilapidations did happen, 
0d that whilſt this Sute did depend, this Incumbent dyed, 
Waring no Execntors, being ſo much in Debt, as none 
rſt or would adminiſter, or enter to his Eſtate or Goods : 
Ir that he did commence a Sute againſt the Executors or 
idminiſtrators of the laſt Incumbent, and that they were 
ſeed by the Sentence of the Judge, upon their Plea of a 
anWiene Adminiſftravit, and the inſufficiency of the Goods : 
Mr that he obtained Sentence againſt the Executors or Ad- 
niſtrators, and that they were Impriſoned by virtue of 
Execution of this Sentence, and dyed there, leaving 
dGoods, at leaſt which were ſufficient to pay the Dilapi- 
tions adjudged, and that he hath uſed all diligence poſ- 
jopWidle, for the recovery of theſe Dilapidations. 
inf} 3- So ſoon as the Biſhop is Inſtalled to his Biſhoprick, 
| the Rector or Vicar are induted, they may procure 
mWork-men, as (Houſe-carpenters, Brick-layers, and the 
le) to inſpect and view all the Buildings which are falPn, 
irthoſe which want repair, and they may write down for 
What Sum, every Work-man may and will re-edifie and 
air the ſame; and then the Work-men may put their 
Fands to this Paper, that they remember the ſame, when 
. Wy come to be produced as Witneſſes. For this In- 
I”: _—_ ' ſpottion 


IP 


Fro 
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ſpe&tion being made, the Bilhop, ReQor or Vicar 1 
commence his ACftion when he pleaſeth. That theſe Wer 
men may prove the intention of the Plaintiff, they ou 
to depoſe that ſuch a Ruin cannot be ſufficiently repai 

or amended, for leſs than ſuch a ſum ;z neither would tt 


(if in caſe they were to be hired to it) willingly renal * 
theſe Ruins for a leſs Sum: And that this may maiſ* ! 
a full Proof, it is requiſite that there be two Witneſſes 3 


each Craft, required in and about thoſe Repairs ; for oof 
Brick-layer is not ſufficient to prove what Brick-work 
required, nor is one Carpenter ſufficient to prove 
Timber is requiſite,nor oneSmith, what Iron is wanting, 

4+ If the Plaintiffs Witneſſes, produced in this Cauſe 
Dilapidation, do depoſe (either in favour of the Px 
producing them, or becauſe the Party producing the 
hath promiſed to ſet them on work to build up, and repaif® 
theſe Ruins) that theſe Ruins cannot be repaired with 
out an exceſſive or great Sum (as the Defendant thinksi 
at leaſt) the Defendant in this Caſe, may «!!cdge this Ex 
ceſs, and may propound particularly, that ſuch and fac 
things Libelled, may be well and ſufficiently repaired and 
amended, for ſo much, and ſuch a Sum. And to pron 
theſe Alledgements, the Defendant ought to be admittet 
to produce Work-men, upon the Premiſes, to inſpetal 
and ſingular the Ruins and Dilapidations Libelled anc 
the late Biſhop, ReQtor or Vicar 1s to be admonilhed tt 
permit theſe Work-men to make ſearch, and to inſpes 
theſe Ruins, and alſo that he permit the Defendant or 
his Proctor to be preſent withthem, if they think fit. Ex 
ceptions may be propounded againſt the Perſons and De 
Poſitions of the Work-men, as well of the Plaintiff, as0t 
the Defendant, and the PFties in Conteſt, may mutuillh* 
reprove the Relation or Judgment of theſe Work-men, b 
others who are more skilful, 

5- If the Biſhoprick, ReQory or Vicarage hath been 1a 
cant, and deſtitute of a Paſtor for three or four Years, 
the like time, before the Inſtallation of the Biſhop, or tit 
Induction of the Rector or Vicar, who intends to Sue |! 
a Cauſe of Dilapidation ; in which Vacancy, *cis probat 
very many Ruins might happen; or if the Biſhop, __ 
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Vicar, doth not inſtitute his Action in a Cauſe of Dila- 
ation, within ſome Years from the time of his Inſtalla= 
or Induction, nor hath taken care to pet theſe Ruins 
ſhefted by Work-men, within ſo many Years, in which 
it is very probable many Ruins might happen aS be- 

: In theſe caſes, though the Bilhgp, Rector or Vicar 

je proved the aforeſaid Ruins, when inſpected (after 
many Years) by the Work-men, did extend to ſuch 
m ; he ſhall not recover the whole Sum, but only ſuch 


vim is to be allowed, as the aforeſaid Work-men ſhall 


lge, might probably happen, betwixt the time of the 
ning being vacant, and the time of inſpeRQing the Ruins. 
erefore the Defendant's Proctor ought to beware, in 
& Caſes, that (amongſt other Interrogatories, which 
adminiſters the Witneſſes of the Adverſary,) he doalfo 
terrogate thoſe Witneſſes, to what, and how great Sum 


atheir Judgments and Art) the Ruins (of tho things, 


ationed in the Libel) which happencd in the time of 
Vacancy, or before the aforeſaid inſpeCtion, might in 
likelyhood amount to, 
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CHAP. XL 


The whole order and manner of Proceeding about 
SEARCH Fade into the Records kept by 
Regiſter, &Cc. | 


SECT. 1. 


t. The Tenor of the Monition to exhibit the Records or 

' auſcripts, before Commiſſioners, in order to have the 
Searcht. 

2. The manner of deſiring a Search. 

3+ The form of Proceeding in the ſaid Search. 

4. The form of Drawing the Proftors Anſwer to an Allegatii 

5. The manner of Exhibiting Inſtruments before the Juli 
&c. .See Part 3, Seft. 7. n. 4. of this Book. 

6. The manner of Proteſting again#t theſe Exhibits. See tle 
Numb. 5. 


HE ProQor who deſires a Search, muſt procuret 
aforeſaid Monition, and get it Sealed under the $ 
of the Judge, and then ger it Executed againſt the Perſ 
in whoſe cuſtody theſe Records or Manuſcripts do 
main. And this Monition is to be Certified with an / 
thentical Certificate, (as in other Cauſes) before t 
Commiſſioners, ſo ſoon as they fit in the Day and Pla br 
appointed. 
2. If in anyRegilſtry or publick Office or Arches, any 
ſtruments or Writings do remain, which make any way! 
the proof of the Contents of the Libel, given in byt 
Plaintiff or the Defendant ; the Party ſo having occali 
for them, muſt alledge to the Judge, that there are FF 
vers Inſtruments or Manuſcripts, (which he muſt ſpeci 
if he can) which do neceſſarily make to the proof of t 
Contentsof his Libel, or other matter, by him propoundaF3 \ 
and exhibited, and which remain in the Regiſtry or Puſat, < 
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Office of the Reverend Father, NV. (or any other 
rſon, in whoſe cuſtody they are, naming the ſaid Per- 


) wherefore he muſt deſire that a Search may be 


aated to 44. N. and O. (Perſons in Eccleſiaſtical Dignity) 
utly and ſeverally, to ſearch the Rolls and the ſajd 


tings upon ſuch days, in ſuch a place, (which place is 
t to be the place where thoſe Rolls are kept) and 
tN. the Adverſe Party, or rather his Proctor may be 
moniſhed to be preſent at this Search : Alſo that a Mo- 
ion may be Decreed againſt the ſaid Reverend Fa- 
r, &c. or any other in whoſe cuſtody theſe Manuſcripts 
remain, to exhibit the ſame, before the ſaid Commiſ- 
rs, on the day and place aforeſaid, to the end they 

be Searched : Which Petition and Monition, the 


Bir decrees as is deſired. In the deſiring and decree- 


theſe Searches, ſome Years agone, an Errour (as 


Clarke accounts it) hath crept in (5Scil,) in as much 


X the Commiſſion upon this Search, 1s requeſted and de- 
elffed to be ſit upon in ſome Conſiſtory, with a Monition 


exhibit the Records before the Commiſſioners in that 
x, and* not in the Regiſtries or Offic, where they 
kept ; ſeeing that of ancient time, the Manuſcripts 
[Exhibits were wont to be kept in a publick place, par- 
ularly ſet apart for this purpoſe ; and in this caſe, if 
Original Exhibias,(mentioned in theAllegation or Com« 


lon, made or granted npon this Search,) be found by 


Commiſſioners, Searching the Regiſtry or Office, they 
[| make much more proof, than if they had been brought 
the Regiſter, to any other place. For in caſe they be 


jo brought by the Regiſter, how can it be proved that 


& Exhibits or Manuſcripts, alledged, were in the Of- 
or Regiſtry, and faithfully kept there? Truly no way 


Wall; except only that the Regiſter, and ſometimes his 


ck, when they exhibit the ſame, do aiftirm upon their 


ccakoeYord, or their Oath, that they were fo kept. Therefore 
ir. Clarke believes it moſt ſafe for the future, that the 


[ 


of t 


OUNLE 
or Pt 


ies in Shte do take care, that all the Searches be made 
the Offices. | 
3 When the Commiſſioners and the Notary are pre- 


t, on the day, and at the plact where the Search is to 
to 


. 


The Prattice of the PART. f : 


be made, the Protor or his Subſtitute, (exhibiting 
Subſtitution) muſt acquaint the Commiſſioners, thar ({ 
behalfof the Worſhipful, the Official of the Beautiful Cour, 
of Canterbury, or ſome other Judge who granted the Search, 
hg doth preſent unto them, the Letters Commiſſiondi 
in order to make a Search ; and he muſt defire that tt 
will vouchſafe to take upon them, the Execution of th 
Commiſſion, and decree that it may be proceeded upar 
according to the Tenor thereof. Then the Commillionen 
mult cauſe the Commiſſion to be publickly read ; and half... 
ving ſo done, they mult ſay, © Out of the Reverence or Hai, 
© nour we bear to the Arch-biſhop, (if it be him who grant 
© it) we take upon us this Commiſſion, and do decree tt 
© it ſhall be proceeded upon, according to the force, fc 
© tenor and effe&t thereof, and do take unto us this Nots 
© here preſent, to be the Writer of our AQts in this behalf... 
Then the Proctor of the Adverſe Party is to be public, 
called z and they muſt proceed in all things, in Penalty 
his Contempt, if he appears not, as is ſhown before, j 
the Produttion of Witneſſes upon a Commiſſion, &c. 
the Adverſe Pfrty or his Proctor dothappear, then if i 
caſe the Search be not ro be made in the Office, the Part 
deſiring the Search, muſt Exhibit the Original Mandat 
witha Certificate upon it, and muſt accuſe the Contemy 
of 24. N, and O. who were admoniſked according to thi 
Tenor of the ſaid Mandate, to exhibit on this day, and 
this place, the Manuſcripts mentioned in the Letters Con, 
miſſional: And then the Regiſter or Keeper of theſe Mah, 
nuſcripts muſt ſay, on the part of NV. (that is, the Jodg,..: 
to whom they belong) and on the part of me the Regilt, 
or Keeper of the Regiſtry, in order to ſatisfie this Monit, 
on, I Exhibit ſuch a Writing, or ſuch an Inſtrum 
or ſuch a Book, Cc. and then the Party defiring 
Search, muſt alſo Exhibit the ſaid Writings, ſo far 
they make on his part, and muſt deſire that they mi 
be diligently read, ſearched and inſpected, and that tn; 
Copies thereof, may be tranſcribed and faithfully coil 
ted with the Originals; and that ſuch Collation bil 
made, they may be tranſmitted to the Judge, whog 
this Commiſſion, on the day, and at the place, and! 
. Cort | 
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xding to the Tenor of the aforeſaid Commiſſion. All 


ich chings, the Commiſſioners muſt do, and decree, in 
ſence of the Adverſe Party, and of the Notary Publick 
"mm they took unto them, and they muſt Certifie the 
as the Commiſſion (granted for examination of the 
itneſſes,) is to be Certified. But as was ſaid above, 
the Adverſe Party doth not appear, neither by himſelf 
his Proctor, then all things are to be done, exhibited, 
[decreed, in Penalty of the Contempt of the ſaid Party, 
ſg called, accuſed and pronounced as Contumacious, &c. 
| if the aforeſaid Search be made in the Office, where 
Records are kept, then the ſaid Commiſſioners, in pre- 
of the Adverſe Party (if he be preſent) or Penalty 
his Contempt, (if he do contumaciouſly abſent himſelf) 
| make the aforeſaid Regiſtry be Searched, (the Ma- 
fripts mentioned in the Comm:ſlion, being produced in 
eſence of the ſaid Notary, whom they have taken nnto 
m,) and they ought to proc-ec 2714 certific, as above. 
in theſe caſes, the Rexgilter or f22pe: of the faid Ma- 


'- Wcripts, for the better diſpatch of oi Search, is wont to 


the Commiſſioners the {411 Manuſciipris, or 012 place 
e they are wont to be put and k-pr. But it may be 
quired here, how and in what manner wuny muſt proceed, 


Wike Biſhop or Regiſter being «1morni/hed (a5 above) to 


hibit the ſaid Manuſcripts, bc fore the 121d Commiſſioners, 
not appear, nor ſatisfie this Monition ? (viz. ) Whe- 
r or no they can be Excommunicate for this their Con- 


*Wape, by the ſaid Commiliioners, or otherways an Au- 


atical Certificate being made by theſe Commiſſioners, 
Ithe Judge who grants the Commiſſion, to acquaint 


Wn of all things acted and done by them,) the ſaid Judge 


proceed ayainſt theſe Contemaers, in a Canſe of Con- 
mpt, and may puniſh them by the Eccleſiaſtical Cen=- 
? It has been very much controverted and diſputed 
ut this Queſtion, thirty years ago, emoneſt the-moit 
lful Advocates ; but Mr. Clarke doth not remember how 
mas Eecided. Bucs the moit experienced Prattitioners, 
e of this Opinion, (viz. That the ſaid Commiſſioners 
ud not Excommunicate the Biſhop or Regiſter, though 
| were admoniſhed (as above) to exhibir the ſaid Ma- 
A Aa huſcripts 3 
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nuſcriprs ; ſeeing that in the Commiſſion granted for th 
Search, there is not given, (at leaſt it is not uſual to gin 
any power, (either expreſly or in equipollent terms) 
Excommunicate the Parties in not exhibiting the ſaid 


nuſcripts. Toavoid this Queſtion therefore, for the futyr 


let the Proctor who deſires this Search, take care that j 
the ſaid Commiſſion, there be power granted to the Con 
miſfioners, to Excommunicate the Parties being admoni 


ſhed, and not exhibiring theſe Manuſcripts z which Clauk 
or Power, was not wont to be inſcribed or inſerted, fa 


many years together, | 

4. The Anſwers of the Protor, (whereof mention i 
made before) ought to be drawn in Writing, and thati 
the firſt Perſon, (viz.) The Anſwers of me N. the Prof 
of 74. made to the Poſitions of the Allegation and ther 
hibits, given on the part of O. on ſuch a day. And the: 
] anſwer thns to the Allegation and the Exhibits, and Ibe 
lieve according to the truth, and as a Proctor is bound tt 
believe the truth in his Conſcience. And if the Allegation 
or Matter, whereto he is to anſwer, is in Articles, | 
ought to anſwer reſpectively to every Article : If there 
diverſe Inſtruments exhibited, the Proctor ought to ur 
ſwer particularly, (by the words I do, or I do note 
lieve) to every part of the Allegation, and to every Ext 
bit ſeverally ; for a general Negative Anſwer (whichi 
frequent now adays, without inſpeCting thoſe thingy, ti 
which they anſwer) 1s not to be admitted, by the ſtylec 
the Court, though they anſwer by theſe words, [to ſac 
an Allegation, and to the Exhibits mentioned in the ſame 
I anſwer, that I do not believe the ſame to be truet 


any part. ] 
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CHAP. XIL 


he manner of Provins WILLS in SOLEMN 
Form of Law. 


, fa SECT. 


ratih 1. The form of comparing Letters, which are commonly had 
and made in the Prerogati.c Crurt, in order to prove the 
« ft Teſt ator's Hard, 

2, The manner of Proving a Will, in a Court of Controverſy, 
hell £24t Sentence may be pronounced for the validity of it, 
dtd *29ugh no Witneſſes were preſent at the time of making 
the ſame. 


it is conteſted, whether the Will in diſpute be written 
or ſubſcribed with the Teſtator*s Hand or not, or whe- 
Wer or no any Inſtrument, (as Indentures, Leaſes and 
nds, which are for the moſt part, incidently, and not 
-Mfincipally exhibited, to prove the int-ntion of the Plain- 
Il or the Defendant) were writ or ſubſcribed, with the 
per Hand-writing of the Perſons named in the ſame. 
they who are Witneſſes to the Will or Inſtrument, are 
ad, or were not produced as Witneſſes, before this Sute 
$begun: Yet if the Party hath other Writings, (though 
together impertinent to the Cauſe inſtituted) under the 
and of the Teſtator, or other Perſons, named in thoſe 
bibits, and alſo Witneſſes who can depoſe that they ſaw 
Teſtator, or the aforeſaid Parties ſubſcribe this Wri- 
bp, &c. then the Prottor muſt exhibit thoſe Writings, in 
ply of the proof of the Contents in the Allezation made 
Jon the Will, or other Writing, and muſt alledge theſe 
Fords, (Sc-/.) the words contained in thoſe Exhibits, ſo 
men in ſupply of the proof of the Contents, and that the 
ime and Sirname of the Teſtator, (or other aforeſaid 
ſons) was and is writ with the proper Hand writing 
Aa 2 of 
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of the Teſtator, or Perſons aforeſaid, (viz.) with that 
ſame Hand, wherewith the Will, or other the aforeſai 
Exhibits, given in the firſt place, were and are writ : And 
this Allegation is to be propounded jointly and ſeverally 
and is to be admitted as in other Cauſes : And Witneſks 
afe to be produced upon theſe Alledgments and the Exhi 
bits; and the Depoſitions being publiſhed, if the Party ex . 
hibiting the Premiſes, doth prove thoſe things alledgec 
the Proctor mult alledge, that his intention, mentioned ig 
the Allegation, by him exhibited and given in, on ſud 
a day, is ſufficiently founded by the Exhibits and Depoſi 
tions of the Witneſſes, by him given in, and produced it 
the ſecond place, referring himſelf to the ſayings and de 
poſitions of thoſeWitneſſes,and to thoſeExhibitsreſpeQi 
ly, and to the Laws: And therefore he muſt defire th; 
compariſon may be made betwixt thoſe words (ſpecifying 
the words which the Witneſſes Swear, were writ by the 
Teſtator, or the aforeſaid Perſons) and thoſe words, ({ 
cifying the words which were alledged to be writ by the 
Teſtator, in the Writings firſt exhibited) and that Perſon; 
$kilful in the Art of Writing may be choſen, and Sworn 
faithfully to compare the Premiſes, and to return theit 
Judgments againſt ſuch a day. Then the Judge, if it apc 
pears to him, that the aforeſaid Writings, (which wert 
laſt of all exhibited, in order to prove the former) were 
ſubſcribed by the Teſtator, or other Perſons mentionec De 
in the firſt Exhibits, he muſt decree that a Compariſon ſhallfſ;; 
be made, and that in order thereto, 2. N O. and P. (tha 
is, four or fix of the eldeſt and moſt skilful of the Prot 
beſt skilled in the Art of Writing) ſhall be Sworn faithful 
to compare the aforeſaid Exhibits reſpectively, and tore 
turn their judgments againſt ſuch-a day. The Party wit 
deſires this Compariſon, muſt take care that the Cott 
parers do meet together for this purpoſe, in ſome place 
different to both Parties: And muſt alſo take care that 
Regiſter be preſent, to ſhew theſe Comparators all the Exh 
hibirs, and the AQ made upon the Decree of the ſaid Con, c 
pariſon ; that ſo it may appear to them, upon what thing 
they are to make this Compariſon: And it is alſo lawli.. 
for the Adverſe Party or his Proctor, to be preſent at ti 
w - 
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Compariſon, and to inform the Comparers, out of the 
Atts or the Exhibits themſelves, the diſſimilitude or variety 
of Hands or Characters, in the reſpetive Exhibits. If the 
x Comparers do find by this Compariſon thus made, and 
do return their Verdict, that the aid reſpetive Writings, 
(viz. thoſe which were exhibited the firſt and ſecond 
time,) are one and the ſame Hand-writing ; then they 
onght to return their Judgment or Verdict ſo, (by vertue 
OY of their Oath, upon a day aſligned for this purpoſe) in 
L Writing, with a Subſcription of their Hands, to this Rela- 
tion reſpeQively : And the Party deſiring this Compzriſon, 
onghr to exhibit this Relation, as a ſupply of the Proof of 
the Contents, mentioned in the Allegation and the Exhi- 


"tits given in, in the firſt place 3 but the ProCftor of the Ad- 


rerſe Party may diſſent and proteſt as to the nullity there- 
ui of, 1f the Comparers (upon diligent compariſon of the 
Premiſes) do find that the aforeſaid Writings are unlike, 

Y:and not writ with one and the ſame Hand, this their Ver- 
dit muſt alſo be returned, in like manner as the other, 4 y;;4, 
Fd the Proctor of the Adverſary may accept this Rela- Graſſi Theſ. 


tion, on his and his Client's part. communis 0pis 


2. What as is here ſaid, concerning Wills writ by the b— = 


HTeſtator, no Witneſſes being preſent, &c. is quite out of ;,, 114-4, 
iſe, and abrogated by a late Statute, in CHARLES de probuion, 
Wthe Second ; however [I ſhall inſert the Proceedings in this 97% Teſta 
Faſe for form ſake. Sometimes it falls ont, that the 7'," m_— 
- : X Man, 1352. t% 7 
Deceaſed being of perfeft mind and memory, dot' write $54j,14. parr.q. 
tisWill with his own Hand, or perhaps doth order another $-7. 12. ». 4. 
twrite it, and doth ſubſcribe it himſelf, and doth dye be 9» 19+ 5-0 de 
fore he doth publiſh and acknowledge the ſame before Wir- cry _ po 
teſſes: Yet if in this caſe, the Teſtator being dead. rhe Exe- }»raris. 11, 
Ftor is called to prove this Will by Witneſſes, if the ſaid 1: fol. 195. 
Pexecutor can prove by two Þ ſufficient Wirneſles, that the | 
; Fd Will was immediately, (or at leaſt ſo ſpeedily, as thar , -,o" ot 08 
itcould not be writ or forged, betwixt the Teſtator's death, ek 1. « 
Fad the time of finding the Will) fonnd in a Cheſt, Cup 7. 2, Swing, 
Eboard or Desk of the Telſtator's, * in which other Writings 47+ 1+ Sef,14, 
—Yof great moment, are wont to be kept: And if alfo the Mich, Grafſ. 
S.._ 2 : » The(aur. ubt 
J Will do appear by Compariſon, (made as was before di |,.,, ," gs. 
Jrefted) to have been writ or ſabſcribed with the Teſta-,, 11, 
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ty of the Will. Mr. Clarke has known it often thus ad. 
judged, at leaſt if the Will were a Will to plous uſes. Like- 
wiſe if one Witneſs doth depoſe as to the making of the 
Will, vpon his certain knowledge, and it doth appear by 
Compariſon of the Letters, &c.«that the ſame was writ or 
(*) My. ſubſcribed with the Teſtator's own Hand 3 theſe two h; 
inſt. Tt 1cr proves are ſufficient grounds, for the Judge to pronounce 
r-ſt-ns. 5d. for the validity of the ſaid Will. But we muſt underſtand 
—— 20 it to be a Will, amongſt Children, (*) or to Plous uſes, 
Tat m5. #. 7, which has this priviledge. Alſo if twoW itneſles do depoſe, 
de T:fam. 1. that the Teſtator in their preſence, did confeſs that he had 
10. Tiruq".l- made his Will z though he doth not declare the Contents 
PE '* of it, + nor in whoſe cuſtody it is, or in what place it is; 
9. if itdoth appear by Compariſon, that the ſame is writ or 
+ Myrfmg. ſubſcribed with the Teſtator's own Hand, and if this Will 
lrjt. 7. d: Te- were found in a Cheſt of the Teſtator's, as above, though 
fromentis 0” not immediately, but ſome days after, yet this Will is yz 
ſed cum paula-lid, at leaſt in the aforeſaid pious Cauſes, or amongſt the 
tim. 3. 12. Deceaſed's Children. Mr, Clarke has ſeen it often ad- 
judged thus, 
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oe. £AaOuR 


CH A P. XIIL 


The whole order and manner of Suing a CO M MU- 
NITYT in theſe Courts, as a College, Dean and 
Chapter, &Cc, - 


SHRCTE © 


1. Of a Citation againſt a Dean and Chapter ;, the Maſter, 
Fellows and Scholars of a College, or any other COmmu- 
nity. 

2. The manner of giving the perſonal Anſwers of a Dean and 
Chapter, the Maſter, Fellows and Scholars of a College, 
and other Community to the Poſitions of a Libel. 

3+ The form of anſwering to the Poſitions of the Libel by 
vertue of 4 ſpecial Proxy. 

4+ The form of exhibiting the Anſwers by vertue of a ſpe- 
cial Proxy. 

g. The Proteſt ation of the Proftor of the Adverſe Party, at 
the time of the Exinbition of this ſpecial Proxy and the 
Anſwer, 


F any one hath any AQtion for a Legacy, or the Sub- 
traftion of Tithes, or the like Cauſe, againſt a Dean 
and Chapter, or a Maſter, Fellows and Scholars of a Col- 
lege, or any other Community ; who by reaſon of the 
multitude, cannot be eaſily convened or cited, (at leaſt 
perſonally) a Citation is to be drawn in theſe caſes, on 
this manner, (Sc:l.) that ye cite the Worſhiptul NV. Dean 
of the Cathedral Church of 24. and the Chapter of the ſaid 
Church, [ or thns ] MN. the Maſter and the Fellows and 
Scholars of the College of 4. [or thus] the Mzjor 
and the Community of the City of Z9don, by affixing 
theſe preſents, upon the Doors of the Chapter- houſe, 
where the Dean and Chapter are wont to fit : Likewiſe 


upon the outer Doors of that College, wiioſe Maſter, &c. 
Aa 4 is 
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is ſued : And ſo likewiſe againſt the Major, &c, by affixing 
the ſame, upon the Common-hall, or place where theylf 
arewont to keep their Court, (which iscalled the Guild-hel 
and where the Cirizens and Aldermen of the ſaid City arlames, 
wont to have recourſe ; theſe words, or ſome ſuch likeflnd fo 
being added in every Citation, [by ſuch ways and means '3. | 
ſo as in all probability the Parties to be cited, may com{llow 
to the knowledge hereof.] Yet the Parties who commencent © 
Sute againſt theſe Perſons, out of civility to them, arg 
wont to intimate this Citation (before the Execution of it 
to the Dean, or ſome one or other of the Chapter ; asal 
ſo to the Maſter of the College, or the Major or Recorder 
of the City ; and mult fignifie- that they intend to com 
mence this Sute againſt them; and if notwithſtanding thi 
Intimation, this Community doth not appear by their LanJſee 
ful Syndick, upon the next Court day, to anſwer the aforeM 
ſaid Sute, then may this Citation be Executed in mannerffi 
+ Weſemb, AS Was before directed. A Syndick | is he that hath 
parat. ff. tit. a Mandate from a Dean and Chapter, or other Communiſd 
quod cujuſq, ty, to manage Sutes and other Buſineſſes, and ſometimes tc 


Univerſutatis, . : "__ 
i 2. Moiags Conſtitute a ProQtor, exerciſing in that Court, where the 


in prax. fol, ARQtion is commenced : Theſe Perſons may alſo Conſtituteſſſ 
56. 4 grzco this Protor to be their Syndick. And it is to be noted 
vervo vv '- that in every Citation, the aforeſaid reſpeftive Perſons, 


wy ac are not to be Cited to appear perſonally; as in an agdinary 

ri, d:fendere, Citation, but they are to be Cited to appear by their Sy 
dick, ſufficiently inſtrutted and conſtituted : For a general 
or uſual Proxy is not ſufficient as to theſe Perſons. 

2. If the Plaintiff in any Cauſe, relating to the afore- 

ſaid Perſons, doth deſire to have the perſonal Anſwers dfFFledge i 
thoſe Perſons, to the Poſitions of the Libel, &c. it muſt his ov 
decrecd for the principal Parties, that they appear upon x. 
ſuch a day, and in ſuch a place, by their Syndick, ſuffic-Fanſw 
ently inſtruted and lawfully conſtituted, to anſwer totittedot 
aforeſaid Poſitions, by vertue of the Oath of the aforeſaid far 
Perſons. And againſt the day of this appearance, the Par-Ymake ; 
ties thus cited, ought to appoint a Syndick with a ſpecillſſts the 
Proxy, to anſwer (by vertue of their Oath) to every Poſlkdge 
lition of the Libel, as is more fully declared, in the followJring h 
ing number : For though the Proxy (before mentioned and t 


ART. VI. Eccleſraſtical Courts. 277 


| 
' 
Se authentick, yet it is not ſufficient to theſe Effefts: And 
efche Parties thus cited, donot this, they are to be Excom- | 
nicate, as well as any other Perſons, by thoſe general 
mes, (viz.) the Dean and Chapter, all and ſingular, &sc. 
ikefnd fo likewiſe the other Communities before mentioned, 
3. If a Biſhop, Dean and Chapter, Maſter of a College, | 
lows and Scholars of a Community, or any other emi- | 
Went or priviledged Perſons, are called to anſwer perſo- 
Wally, they ought to ſend their ſpecial Proftor *, or any * Nome bi 
jer Syndick, who has a ſpecial and an authentical Proxy : 4or de quo 
or to this end and purpoſe, only a ſpecial Proctor can oy rp 
imitted, (notwithſtanding what was aid before, touch frem ws 
pg their Syndick, or general ProCftor exerciſing in the Z. qui diſtin- 
uſe,) to anſwer to their Names, (and in their Conſcien- 84tur 4 Syn 


c ; dico, ut ibi di- 
es,) to Swear to theſe Poſitions. But in this Proxy, not Fe Specula- 


l 
' 


ply all and ſingular the Poſitions, to which they ought to ;,, par. 2. tit. 
aſwer, ſs to be inſerted, but alſo the ſeveral and diſtin& de Adore. a rus 


Wanſwers, to every ſuch Poſition, by the Words I] do, or [ !9* ve! Hndi- 
co datur Aﬀtore 


do not believe : Or <lſe this Anfwer avails not, neither is 
es toffiita full and ſufficient Anſwer. 
e theft 4. This ProQor thus conſtituted, muſt exhibit this ſpe- 
ituteſſcial Proxy ſaying, I exhibit my ſpecial Proxy for B. and [ 
oted Mnake my part for the ſame. And in the name of my Client, 
ſons,lido anſwer and believe in and through all things, as is con» 
narytined in the ſaid ſpecial Proxy ; and in the Conſcience of 
Syt-Eny Client, 1 do Swear upon the holy Evangelifſts, that 
nerallieſe Anſwers are true, according to the Information of 

ny Client, and the credulity of his Proftor, in thoſe things 
fore-which concern the Fa& of another, and the proper know- 
rs lfledge of my Client himſelf, in thoſe things which concern 
uſt eFlis own proper FaCt. 
upon} 5. At the time of exhibiting this ſpecial Proxy and the 
fic-Banſwer, the Proftor of the Adverſe Party, mult ſay that 
otiltedothaccept the Contents of the Proxy, and the Anſwers, 
eſaidBio far as they make on his and his Client's part z bur if they 
Par-Emake againſt him in any thing, he difſents and proteſts as 
ecialito the nullity and inauthenticity thereof: And he mult al- 
| Po-fledge that it is not fully nor ſufficiently anſwered, refer- 
lowJring himſelf to this Proxy, the Anſwers, and to the Laws. 


= And then if the Day of Appearance of tie ſaid "wy 
who 
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who is to give the Anſwer, is in being, (whether by tt 
Certificate introduced, or continued until that day, ortt 
Penalty being reſerved,) the Prottor who defires the Ar 
ſwers, muſt exhibit the Original Mandate, C&c. and defir 
that the Party may be Excommunicate, &c. If theſe 

ſwers are not Authentick, through the DefeCt of the L 
thentical Proxy, or if the Laws permit not the Anſwers 

the Proctor, or if the Anſwers are frivolous, and (ſappo 

they be) made with an intent, injuſtly to defer the Sute 

or ſometimes with an intent of making a fruſtratory Court 
(defeating Juſtice as it were) if theſe things are made ax 

pear to the Judge, the Party is to be Excommunicats E 
notwithſtanding the aforeſaid Anſwers. But obſerve, tha 1- 
if the Judge doth deliberate upon this Petition, (viz.) wh 
ther the Anſwers are to be admitted, or the Party givin 
them, is to be Excommunicate ; the Certificate of the ſai 
perſonal Decree is to be continued until that day, whic 
the Judge doth aſſign, to hear his Pleaſure; for otherwa 
the ſaid Mandate being diſcontinued and withdrawn, tt 
Party anſwering cannot be Excommunicate, but ought t 
be Cited de 9v9, to the Effec, as at firſt. 
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PRACIICE 


= OF THE 


47 ECCleſiaſtical Courts. 


- THE SEVENTHPART. 


ſhe whole Order and Method of Proceed- 
ing in Criminal C A UL S ES which are 
liable to be Corrected and Reformed by 
the Spiritual Magiſtrates. 


The Rubric. 


rection of Crimes, doth belong, to the Reverend Corjuernd 


h Sett. Staru1m#s 
b , A 
k the Biſhops and rheir Vicars in Spiritual things | verdnquiree 


S Y the Common ug + the Puniſhment and cor- Þ 7 ind. « de 


” Therefore every kifop, (in order to corre ” 
*S; ith thoſe Crimes, which are to be corrected and puniſh 

b and to extirparte thoſe Errors which ate to be rootel! 
It) in the firſt Year of vis Jathronization, (that is, af- 
bis Conſecration and jnfallation to the Biſhoprick) is 
ont to viſit perſonally, as well in the Head as the Mem- 
S, (that is, as well the Cathedral as the Collegiate, and 
Partih 


as /<Bard 
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* Lind. ubi ſu- 
pra verb. vel 
alios. Oc. de 
Officio Archi- 
diac. verb. Vis 
fſitatione. 


Pariſh Church) and the Clergy and People of his whe 
Dioceſe, and the whole Congregation committed to þ 
charge. He is wont alſo for ſome Cauſes, to exerciſet 
like Viſitation, once in every three Years. But ſeeing 

Biſhops are commonly refident in the City of their Dioce 


and are wont to have a ſpecial care, as to the Mann = 
and Religion of the Citizens and the Inhabitants there, 

as they cannot conveniently viſit the whole Dioceſe ey 

Year : And leſt the Crimes of the other Dioceſans ſha 
remain unpuniſhed, and that the Errors and Hereſies, ( 

any has crept in) ſhould be extirpated, the Arch-deaton 

(who are called the Eyes of the Biſhop *) are bound, anff1, W! 
are wont to viſit (Perſonally, or by their Officials) the 2. 7» 
Arch-deaconry every Year, and are wont to reform an8 1:9 
correct the Crimes and Errors therein hapning. Andaſ}z. 7! 
thongh by the Law, the correQion and reformation 0 
Crimes, (the greater at leaſt) doth not properly belonf 4 7 
to the Arch-deacons (as was faid before) but to the BY 5. 7 
ſhops : Yet (either by ſome Commiſtions and Compotih #o 
tions, had and made between the Biſhops and their Archlſ /#*t 
deacons formerly, or by Preſcription) the correttion, ra 6. 7 
formation and puniſhment of (even the greater) Crime} 
doth belong to every Arch-deacon of every Dioceſe withih %* 
the Province of Canterbury, yet the Biſhop and the Archiff 9. th 
biſhop are not excluded, but they may (whenſoever an th: 


Complaint is made to them, concerning any Eccleſiaſticalf 8. 7 
Crime,) proceed of their meer Office, or when it is prof} th 
moted againſt all manner of Delinquents, and may corre} 9- 7 
their Crimes. th 
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CHAT L 


manner of proceeding azainft Offenders by way of 
INQUISITION. » 


Thor SEES T 6 


d, anff1, What Inquiſition 15, and how manifold. 
) theiff 2. In what Caſes, and how a Citation is to be decreed upon an 
m an Inguiſition, 
ndaÞ3. The manner of Executing and Certifying a Citation, up= 
ion Y 07 an Inquiſition. 
xlonf 4. The manner of proceeding, if the Party Cited doth appear. 
he BYY 5. The form of proceeding again#t the Offender, being Sworn 
npolY to ar.ſwer to Articles, and refuſing to anſwer to ſome P0= 
Arch fitions, to which he 1s bound by Law to anſwer, 
n, re 6. The manner of proceeding again#t the Offender, denying to 
ime} arſmer to a Criminal Poſition, although the Fame be pro= 
ithlh wed or confeſſed. 
Archif 5. the manner of procecding again#t the Offender, who denies 
r an the Crime, but confeſſeth the publick Fame, 
ſtical} 8. The manner of proceeding, where the Offender denies both 
prot the Crime objetrd, and the Fame. 
re} 9: The Tenor of the Interrogatories, to be adminiſtred again#t 
the Witneſſes produced in a Cauſe of Corretion, whether 
to prove the Crime, or the publick Fame. 
10, Of the firal Determination of the aforeſaid Cauſe, and 
the Fronunciation of the Sentence. 
11. The form of putting Sentence 1n Execution, 
12. The Tenor of the Abſolutory Sentence, to be pronounced 
ll for the Party accuſed, if the Judge or the Promoter, do 
make default in the Proof of the Articles. 
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Here are three ways of Proceeding upon Eccleſiaſti Biſh 
+ Alciat. in. cal Crimes, + as Mr. Clarke hath heard and praQtiſed " 
' prox. pleriis (5c. ) by Inquiſition, Accufation and Degunciation. | ; 
de Þys ub} 9M" firſt of which is here ſpoke of. Inquiſition is the ſearching 
"orb Ls af out of ſome Crime, made by the Superior, in reſpett off 
proceſſus) re- thoſe who are ſubject to his Juriſdition. But it cannot re. 
ſpeftive ditz. pylarly be made, except a Fame or Rumor is noiſe 
abroad, and that by Perſons of Credit. Ir is threefold Mc; 
(*) Alcizt, (Scil.) 1. Abſolutely General, ( *) in as much as if” 
| abiſup. d: In- reſpcRs the Perſons and the Crimes; as when the Magi 
* quiſ- fol. 213+ {rare doth enquire, whether or no there are any wicke 
cor Ven 2. Abſolutely Special: As when the Magiſtrate: 
crer. ds Accuſ. Quiies upon a certain and determinate Crime, and again 
in rubric. © a certain Perſon. 3. Both General and Special jointly a 
Sed. Lict. © (Scil.) General as to the Perſons, and Special as to thi 
Set. qualiter. | rl 
2. If it comes to the Ears of the Biſhop or the Arch-de: 
of 2 —q con, {whether by publick Fame, (Þ) or the Relation 
Sel. qualizer {ome Perſons of Credit) that any one within his Diocel 
in fine.&5 $e4. Or Arch deaconry, hath commitred ſome notortous Crim 
cum oporteat. or doth obſtinately perſiſt in ſome erroneous Opinion or 
perverſe Practice, or is ſuſpected ſo to do. Though ſuct 
a Crime has not been detected or preſented by the Church 
wardens or 11quiſitorsz the Biſhop or Arch-deacon may, 
cite the Offender to appear perſonally before him, in hi 
wonted place of Judgment, and not in private Houſes (t 
cauſe the Law ought to be executed publickly) to anſw 
certain Articles, touching his SouPs health, and eſpecially 
concerning ſaci: a Crime, (here the Crime is to be ſpeci 
fied) to be objected againſt him. 
3. Though ſometimes the Biſhops and Arch-deacons it 
Criminal Cauſes, are wont to cite Perſons, not by Citaſ 
- tions in Writing, under thcir Seals, and in their Nam&ſ,; 
but by their Apparitors or Mandatories,by word of mouth: 
Yet it hath often been controverted, whether or no thi 
Citation made thus, viva voce, doth avail, not being made 
in Writing, and whether or no the Party ſo cited, can bt 
Excommunicate, (if he appears not) by the Judge, with 
out a grievance being inflicted ? To ayoid this doubt Ye 
ore 
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it is requiſite that for the future, they be cited by 
\ citation in Writing, * in manner aforeſaid, Likewiſe * fo Any. 
ſi S Biſhops and Arch-deacons were wont (no Primary Ci- /#p?r 5- De- 
Uſed n preceeding, and no Inquiſition being made for the *" hs 
 *0Fty to be Cited, nor any Certificate being returned or — Seb 
ching wezht in upon the Inquiſition, neither any Proof made Detet igiturs 
et oF: the Party to be Cited doth abſcond, ſo as he cannot 
Xt re Cited perſonally) to decree that the ſaid Perſons ſhould 
ous Cited by publick Edit; and alſo (as Mr, Clarke has 
Wiaiſed; and which ſeems more diſagreeable to the Law,) 
Apparitors were wont to leave at the Houſe of the 
ies to be convened, a little ſhort Note or Paper, in 
ich was contained only the Name and Sirname of the 
"UErty to be Cired, and the day of his Appearance, the 
uſe for which he was to appear, being omitted, and if 
it Party ſo to be Cited did not appear, (though no Oath 
Wire made by the Apparitors, that this Note was left) 
7 were wont to Excommunicate them, and get them 
jounced as Ex6ommunicate Perſons: From which ſort 
Proceedings, many Cauſes of Appeal were wont to 
iſe, and the Parties Appealing have got the ViRtory. 
terefore it is moſt ſafe for the future, that a Primary Ci- 
jon be granted, and that the Party be Cited perſonally, 
It can be done, or elſe (an Authentical Certificate, or an 
th being made, that the Party to be Cited doth fo ab- 
Þnd, as that he cannot be Cited perſonally,) a Citation 
W% mods, is to be decreed : Which being duly execu- 
| and returned, if the Defendant doth nor appear, he 
. « WJ be Lawfully Excommunicate, and they may proceed 
'Finſt him, as in other Cauſes of Inſtance. Ig.” 
4 The Citatory Mandate being returned, and&the Par- ſupra Sellgute 
Cited appearing, the Judge, Biſhop, or Arch-deacon, liter, que ſunt 
their Official, may of their mere Þ Office, give and ob-4/feremiz in- 
Þ Articles in Writing againſt the Party appearing, con. — xl 
ting as well the Cauſes of his Convention, as the publick <5 per ph.anery 
, pne about that Crime, for which he 1s Cited, and may rem officii fat. 
made aP4l the ſaid Party to take his Oath, ro make anſwer, a I 
a the truth in his own proper Fact, and as to his cre- al. 26-0008 
yo h. lity in the Fact of another : And if he doth contumaci- 44 quartum 
"Py refuſe this Oath, he is to be admoniſhed a firſt, a we Verve 
con 


there- 
fore 
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cond and a third time (though all at one and the fan 
moment) to take the Oath; and if he is yet pertinacioy 
(or rather contumacious) in not taking the Oath, or jr 
juſtly deferring to take it, he is to be Excommunicare, fc 
this his-manifeſt Contempt, and is not to be abſolved, nr 
til he take the Oath to anſwer, to obey, the Law, and te 
ſtand to the Mandates of the Church : If the Party thy 
convened, doth take the Oath, to anſwer to theſe Arcicle 
he is to be admoniſhed to undergo his Examination upor 
the ſame, within or before ſome day, to be -ſſizned fo 
that purpoſe, at the pleaſure of the Judge, 0: <j{; roaf 
pear upon that day, and ſee himſelf Excommu1icate, fe 

his Contempt in that behalf ; and if tc doth not underge 
his Examination before the timeaſſigned, (whether heap 
. pears then or not,) unleſs he purgeth this !'is Contemp 

by alledging ſome lawful Canſes, he is to be Excommn 

nicate for his Contempt and Contumacy, as ahove, 

5. Although, as was ſaid above, the Defendant is no 
obliged to anſwer to a Criminous Poſition, yet he ough 
to anſwer to the Fame, and to the Juriſdiction of the 
Judge. For the Judges are wont to alledge in their Ar 
ticles, that the Defendant is of their Juriſdition, that 
the competency of the Court may appear. Therefore i 
this Defendant doth refuſe to anſwer, he is to be requeſtec 
bid and commanded to anſwer inſtantly ; and if being 
thus requeſted and commanded, he doth not anſwer, ( 
doth anſwer frivolouſly, or doth injuſtly delay to anſwer 
he is to be pronounced Contumacious, and in Penalty « 
this his Contempr, he is to be pronounced and declared aF 
confeſſing thoſe Articles, to which he doth not anſwer 
And this- Pronunciation or Declaration , pro confeſſh, | 
#quipollent, to a confeſſion abſolutely made, and tl 
Defendant may be proceeded againſt, as if he had confeh 
ſed thoſe Articles, to which he hath refuſed to anſwer; off 
like as if they had been ſufficiently proved by Witneſſes. © 

6. If the Defendant doth confeſs the Fame, or if it 
ſufficiently proved by Witneſſes, the ſaid Defendant ovghf) 
to anſwer to the Poſitions, although they be Criminal 
and if he doth refuſe, or doth injdtly defer to anſwer, I 
1s to be requeſted, admoniſhed and commanded to anſwer 
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| if notwithſtanding that, he doth not anſwer, he is to 
pronounced pro confeſſo, in manner and form as above. 
75. If the Defendant doth confeſs the Fame, bur doth de- 
the Crime objected, and if the Judge and the Promoter 
his Office do believe, that they can prove the Crime, 
Competent Term is to be aſligned to the neceſſary Pro- 
ter of the Judge his Office, to prove the Criminal Ar- 
les, and Proofs are to be produced as in other ordinary . 
auſes, and the Defendant is to be admoniſhed to be pre- 
it at all the General Seſſions, until Sentence be pro- 
mced incluſively : And if he doth not appear, the 
roofs and the Witneſſes are to be received, admitted, 
rn and examined, and their Depoſitions are to be pub- 
hed (upon thoſe Articles objected) in Penalty of his 
natempt : Alſo Sentence may be prononnced in his ab- 
nce, or rather notwithſtanding his Contempt. But it is 
ſt ſafe, after the Atteſts of the Witneſſes are publiſhed 
| received, that the Defendant be Cired anew, to hear 
he Definitive Sentence pronounced upon ſuch a day. 
Mind the Defendant may except againſt theſe Witneſles, 
( reprehend them and their Depoſitions z or he may be- 
Publication of the Witneſſes, propound and prove 
7 ſort of matter for his defence, and in order to prove 
innocency, as to thy Crimes objeRted : If the Fame is 
Ifeſled or proved, he may be enjoined Purgation, as in 
following Numbew And it is to be noted, that all 
ſes of Correion, inſtituted of the mere Office of the 
lee, are Summary Cauſes, at leaſt, they are wont to 
Wie a Summary proceeding ; but it is otherways, where 
dere is a voluntary Promoter aſligned. 
$. If the Defendant doth deny both the Crime and the 
ame, then if the Crime objeted be notorious and pub- 
c, and if a publick Voice and Fame hath gone abroad 
ncerning the ſame; the Judge muſt take care to pro- 
and examin the Pariſhioners of the place where the 
fendant lives, or any ethers to prove this Fame, and 


johÞay compel them to give their Teſtimony ; which if they 


1}Þ*fuſe, he may puniſh them by the Eccleſiaſtical Cenſures. 
er, Wd like as in Cauſes of Inſtance, it is Lawful for the Party 
«Fainſt whom the Witneſſes are produced to adminiſter 
B b any 
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any Interrogatories, againſt the Witnelles of the Adver 
fary, which are pertinent to the Cauſe [nſtituted, in ordgÞ© 
to bring the truth to light : So alſo in theſe Cauſes of Cy 
reftion, in which the State, Eſteem, good Name and Fangt® 
of any Man, doth depend amongſt the good and gran the 
ſort of People, it is very requiſite and convenient, that thif®* Se 
Defendant do adminiſter Interrogatories, againſt the Wirg99M" 
neſſes produced of the Office of the Judge. pron 
9. Seeing that the Witneſles examined to prove the pub{##7 ©! 
lick Fame, through the ignorance of the Regiſter, wu" th 
wont ſometimes to depoſe generally, that a publick Fane 
hath gone abroad, that the Defendant hath committed thi fru 
Crime objeced,not mentioning by what Perſons theFameaJ®? 3 
roſe, or from what Cauſes it had its Original z neither ren$9%nc 
dring any Reaſons for their knowledge in their Depoſitight*< 1 
ons ; the Defendant therefore may miniſter theſe follon}99N1c: 
ing Interrogatories, (viz.) Firſt, againſt the Perſons offi) 3 
the Witneſſes, as above; then he may deſire that the Wirh* < 
neſſes may ſpecifie thoſe Perſons, from whom they hea? Ch: 
the Fame ; as alſo that they may declare particularly, thoſÞ*th 
ſigns or preſumptions, from whence this Fame took itsrikghatel 
which may be theſe, (Sc1l.) if the Defendant has been ſee} ! 7+ 
in the night time, ia ſuſpicious places, with ſome ſuſpedte to be « 
Bawd or other Infamous WomaF, and often convetfn 
with her in private, and kiſſing her. And if it appa ſence 
either by the Witneſſes Anſwers fo theſe Interrogatorie 
or by the Proofs to be produced by the Defendant, th eſ 
the Fame of the Crime obje&ted, hath proceeded fron, 
and been noiſed abroad by malevolent Perſons, and ſaq449Ns : 
as are enemies tothe Defendant, or (which often falls oug{>*nten 
by the nude and ſole Accuſation of ſome naughty Womj® vel 
who confeſſeth her own Naughtineſs. To theſe Crim{*0d he 
nous Poſitions, the Defendant is not bound to anſwer, ame 1 
ought he to be accuſed of them : Becauſe a Fame thus gFom t 
nerally proved, is not ſaid to be proved properly, neitt 
is it a Fame, but rather a falſeRumor. 
to. If the publick Fame, touching the Crime obje& 
is proved, either by the Defendant's confeſſion, or by W 
neſſes, or if the vehement preſumptions and ſigns beſt 
aoted, or ſuch like are proved, though the Crime « 
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veſeQed is nor proved, yet the Judge + may enjoin Canoni- + Fo. Ana. 
-4ical Purgation to the Defendant, and if the Defendant/#*” SS 
makes default in his Purgation, he is to be pronounced Woſs Sel Olim, 
--OnvVict ; and publick Penance is to be enjoined him. But penulrt. ftatim 
if the Crime objected is proved, then they muſt proceed 79ſt probationes 
+ hiſto Senrence, and to a concluſion in the Cauſe, as in other P79e® 6 ad Sew: 
wietSommary Cauſes, and the Definitive Sentence is to be "T0: 
pronounced, whereby the Judge or the neceſſary Promo- 
iter of his Office, (if a neceſſary Promoter were aſſigned) 
Rath proved their intention mentioned in the Articles ob- 
mjected 3 and that the Defendant hath not proved any thing, 
4 thfito fruſtrate the intention of the Office, as in ordinary Cau- 
os; and in the concluſion of the Sentence he is to be pro» 
-repf{novnced to have comm?tted the Crime objefted and pro- 
oſtifſþ} ed upon ſuch a day, by reaſon whereof, he is to be Ca- 
Nloy{onically puniſhed, chaltiſed and correQed, and a Saluta- 
ns off and Condigr Penance is therefore, and ought to be by 
with enjoyned the Defendant, and he is to be condemned 
it Charges, made on behalf of the Office, or its Promoter, 
o@vith a Reſervation of the Taxation thereof, as in other 
«ri Xatences, 


\ fel} 11+ Sentence is to be put in Execution, and Penance is 
-»aet0 be enjoined the Delinquent or Party conviR, and it muſt 
e#fqi* proceeded in all things, either in the preſence or ab- 
ppea fence of the Party detected in the ſame manner, as is 
rorie#hewn before, where the Sentence is put in Execution, 
— thepecially in a Cauſe of Defamation. 


fron} 12+ 1f neither the Cume objeted nor vehement Suſpi= 

4 {ac40ns and Preſumptions of the Crime objeQed and proved, 

11s F8entence is to be pronounced for the efendant, to ab- 

witolve him from thoſe things related in the Articles objeed, 

: and he is to be reſtored to his former Fame and Credit, (in 

I fome meaſure injured by this Sute) and he is to be diſmiſſed 
from the Office, as to things objeted, with his Charges. 
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Y | CHAP. IL 
The manner of correttiug Criminals by way of AC. 
+ Quinem fit CUSATION þ. | 
. differemia in- 
zer Accuſ, & 
| — : SECT. 1, 
ubi ſupra T. de 


Yymo. Sef. JF any hath committed any Crime, (whereof the Spiri 
ponarmt foe tual Courts have Cogniſance) and is not deteQted, de- 
Accuſare, eſt nounced or preſented for the ſame, or if the Biſhop or 
aliquen in Li- Arch-deacon, have not proceeded againſt him, by way 0 
bel L ke Inquiſition : Yet any Perſon, (who offers himſelf ready to 
vel facere ad Pay the Party to be convened his Chargeyz if he doth not 
vindidam. prove the Matters objeted,) hath intereſt, voluntarily to 
Hoſtienſ. ds 1mplore and promote the Office of the Judge, and may 
. _ 1 0% call the Delinquent to anſwer Articles, and may adminiſter 
Lond. ate. Ft. Articles to him, when he appears in the Name of the Judge, 
202. qualiter and of his Office promoted, and may accuſe the Delin- 
procedatur in quent. And ſeeing a Cauſe of Corre&tion voluntarily pro- 
_ - fot moted, is a Plenary Cauſe, it muſt be proceeded in, asin 
ms 210, Other Plenary Cauſes, and the Defendant in theſe caſes, 
(except certain Cauſes, ſuch as are Cauſes of Symony, 
notorious Uſury and Inceſt, and all Cauſes concerning 
the privation or depoſing a Cleggy-man from his Benefice 

and Orders,) ought not to anſwer to the ſame, becay 

they are Crimigpus Poſitions 3 yet ought he.to anſme 

what he believes, touching the publick Fame, and it iste 

be proceeded in all things, in like manner, as upon at 
Inquiſition. And the Parties may reply and give thei 
Double Pleas, as in other ordinary Cauſes; and Sentence 

is to be pronounced for the Plaintiff, or againſt the Plait 

tiff, and for the Defendant, as before. But here obſery 

that if the Plaintiff in this caſe, doth prove the publick 

Fame, or vehement Preſumptions, ſo as Pargation may If 

enjoined the Defendant, (though he proves not the Crims 

objected) yet he ſhall obtain Sentence, that Purgatic 

ougl 
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ought to be enjoined, and the Defendant is to be condem- 
ned in Charges of Sute: For by his denying the Fame, 
he hath cauſed the Plaintiff to conteſt, and be put to 
Charge about the proof of it, 


=O 


CHAP. IL 


. | The whole Order and Manner of procceding azainſt ſuch 
pi as are preſented by C HRC HW ARDENS; 
which is termed a Proceeding by way of D E- 
1ffht NUNCIATION. 


y to | SECT. 


ſterf}- 1. What Denunciation is, and how manifold. 
le, fl 2+ The order of Elefting, Viſiting, and Swearing Church- 


lin- wardens, and the manner of Adminiſtring Articles of In- 
Dro- quiry to them, and an Oath thereupon, with the form of 
Sin Drawing their Preſentments or Denunciation upon thoſe 
ſes, Articles. 


07. 3+ The form of proceeding againſt thoſe Perſons thus pre- 
ing ſented and dgtefted by the Church-Wardens. 
ficell 4. The Tenor of the publick Edift, ſent forth againſt thoſe 


FFi Perſons, and the manner of executing and returning it, 

well 5: The form of the Defendant's appearing with his Compur- 

is te gators, and the Oath to be adminiſtred to him and 

14 [4 bem. 0 


heir} 6. The oraer of Objefting againſt the Compurgators, . 
oh 7. A Caution to be obſerved, both by ſuch as are Accuſers, 
| and alſo by the Church-wardens or Inquiſitors. 


Bb 3 
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Enunciation, according to Hoſtienſs, Þ is a relating 

or tranſmitting any Crime, to the knowledge of the 
Judge (Lawfully made without Inſcription) in order to 
exact Penance, or impoſe any Lawful Penalty, Cc. and 


* Alciat. de It is either Evangelical, Judicial, * or Canonical, the laſt 
Denun. 


+ De Denun- 
ciationes 


cial, general or regular. See Alciatus in his PraCtice. 
2. In every Pariſh within the Province of Canterbuy 
(time ont of mind) the major part of each Pariſh, toge- 
+ Fo. Anan. ther with the conſent of their ReQor or Vicar, are wont 
Super 5. decr. every year, to ele two difcreet and honeſt Men Þ of the 


- _ « /- Pariſh, to be their Guardians * or Church-wardens, as they 

term them ; yet ſome of the Pariſhioners would have this 

4 0:conomi EleCtion and Conſtitution of theſe Perſons to belong ſolely 
cuntur 4 


to themſelves, the ReQor or Vicar being excluded by an 
greco vero qncient, (or rather a-corrupt) Cuſtom : And that them- 
otxop rut, id - 

liſpzy[xroy ſelves are wont to eleCt and conſtitute ſix, four, two, or 

eſt, ſp [aro , 
Alciat. ubi more or fewer honeſt Men, to be Curators or Inquiſitors, 
ſ. fol. 57 whom the Biſhop or the Arch-deacon, (intending to vilit) 
do call to appear in their Viſitation, and to undergo that 
their Viſitation; and at the time of their appearance, they 
are wont to adminiſter Articles of Enquiry to them inWri- 
ting; upon which Articles they Swear them to enquire, 
and to return their Verdict, Preſentment or DeteQion, up- 
* on thoſe things enquired and found, againſt a certain time, 
then to be appointed. But ghe Articles nſed in theſe caſes 
are wont to be drawn by way of Interrogatories, (viz) 
whether any Perſon within their Pariſh hath committed 
Adultery, &c. or is ſuſpected of ſuch Crimes. And ſoof 
the other Crimes, which belong to the Eccleſiaſtical Cogni- 
zZance. After the Church-wardens are Sworn to enquire 
ſeverally upon their Conſcience, and to ſearch out as much 
as In them lyes, who and what Perſons have committed 
the aforeſaid Crimes, or are ſuſpected as ſuch ; they are 
wont to meet in the Pariſh Church, or other ſecret place, 
and confer together touching the Premiſes, and draw u 
into Writing particularly, thoſe things to be preſented, 
and the Names and Sirnames of the Delinquents on this 
manner. To ſuch an Article we preſent ſuch an one tobt 
al 


of which, is that here meant of 3 the which is either ſpe-, 
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an Adulterer, &c. or that he is commonly and publickly 
noted and ſuſpeQted ,of ſuch a Crime. Which Preſent- 
ment, by vertue of their aforeſaid Oath, they are to exhi- 
dit before the Viſitor, on the day appointed : Which 
if they do not, they are to be Excommunicate, by vertve 
of the aforeſaid Monition, to.cxhibit their Preſentment on 
ſuch a day, and are not to be abſolved, until they appear 


'Fand exhibit their Prejenrment, And it is to be noted, that 


(alchough ir is very uſual now adays,) i: is not ſufficient 
to preſent ſuch an one, to have committed, or be ſuſpected 
of Adultery : But the Party with whom they committed 
the ſame is alſo to be named, and that there is a publick 
Fame concerning tife ſame: Or otherways, from Tach 
a general and incertain Preſentment, Canonical Purgation 
cannot be enjoined, and if it be enjoined, the Party de- 
teted cannot purge himſelf, by reaſon of the uncertainty 
znd generality of the DeteCtion, 

3. ThePerſons preſented are to be cited to appear upon 
ſome competent day, to be alligned by the Judge, to 
anſwer Articles, touching their Souls health, and eſpecially 
certain Crimes preſented in the Eccleſiaſtical Viſitation, 
ktely celebrated. This Citation being doely exccuted and 
returned, the Jndge muſt ſignifie to the Party convened, 
by word of mouth, the words of the Preſentment, or the 
effe&t of them on this manner : We obje& unto you, that 
you are Lawfully dete&ed and preſented hefore us, (by 
the Inquilitors and Church-wardens of your Pariſh,) to 
have committed ſuch a Crime, (here ſpecifies the Crime 
preſented) and that there is a pvblick Fame and Rumor 
that you have committed this Crime preſented : And 
though the Party convened, is not bound to anſwer, whe- 
ther he hath committed the Crime objected or not, (be- 
cauſe it is a Criminal Poſition,) yet he onght to anſwer 
negiitively or affirmatively, as to the Fame objected ; 
and though he denies both the Crime and the Fame, yet 
Canonical Purgation may be enjoined. Therefore the 
Judge is wont to Interregate the Defendant, if he can al- 
ledge any Cauſe, why Canonical Purgation may not be 
enjoined him, and why a Competent day may not be af- 
hgned and appointed, (conſideration being had, to the 

Bb3 diſtance 
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+ Lind. de 
purgat, Capes 
Clerici. verve 
ſolennitate. 


. his Compurgators. This Edi& is to be denounced by the 


. tected of ſuch a Crime, is to purge himſelf on ſuch a day, 


diſtance of the Defendant's Habitation, from the place of 
Judgment,) on which to purge himſelf, under four, { 
or cight hands of ſome honeſt Men of the Pariſh, accord» Wap 
ing to the quality of the Perſon, the weightineſs of there 
Crime preſented, and the Infamy ; and is alſo wont to de# 
cree all and fingular | (who either will, or can oppoſe and: 
obje& againſt this Purgation, and the Compurgators toi 
be introduced) to be Cited, by publick Edid, or a Ci: 
tation publickly denounced in the Pariſh Church of the 

fendant, to appear at the day and place aſſigned for 
this Pargativn, co propound and obje& in due form of {i 
ſaw, (if they think themſelves intereſſed) againſt the 
Purgation and the Compurgators to be produced. And {ei 
ic is to be noted, that it hath been always praQtiſed and 
adjudged, that a Purgation may be enjoined upon the ſole 
Preſentment made by the Church-wardens and the Inqui- 
fitors, no Witneſſes being produced to prove the publick 
Fame, (notwithſtanding the Defendant doth deny upon 
his. Oath, both the Crime and the Fame) becauſe the 
Church-wardens and Inquifitors, Sworn in manner afore- 
ſaid, are faid to be Teſtes Synodales, 

4- [a the aforeſaid publick Edid, theſe things following 
are to be ſpecified (viz. that ſuch an one, who was de» 


in ſuch a place, with ſuch a number of honeſt Pariſhioners, 


Miniſter of the Pariſh-Church of the Defendant, in the 
ſame Church in time of Divine Service, ſix days at leaſt, 
before the dzy on which the Purgation is to be made, ſ6 
as in all provability, thoſe who have a mind to oppoſe this 
Purgation, may have knowledge of it, before the day ap- Was Re; 
pointed for the ſame. But this Citatory Edi is to be Koth i! 
Certified, either perſonally upon the Oath of the Rarty ſeady t 
publiſhing and executing the ſame, or by his Authentical [ompr 
Certificate. wght | 

5- The faid publick Edi being returned with a Certi- {(viz.. ) 
ficate, in manner and form as aforeſaid, the Defendant is fer that 
to be called publickly, if he appears, the Judge mult as kid Pa 
him if he has his number of Compurgators ready in Court, the Co 
according to the Aſſignment z and if he ſays he has =_ Fill, a 

reavy, 


— 
® £ 
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dy, then the Judge. niuſt cauſe Proclamation to be 
de three times, by the Cryer of the Court, for all and 
zalar Perſons Cited, in manner and form aforeſaid, to 
pound and objet, (if they have ought to obje&t a» 
inſt this Purgation, to hinder it, or againſt the Com- 
rgators,to be produced in that behalf. But if none come 


 toFÞoppoſe, then they are to be pronounced Contumacious, 


nd Ftei 


nd 
ole 
Ute 
ick 


| in Penalty of their Contempt, the Judge muſt decree 
d proceed to Purgation, and all manner of Oppoſers 
hateyer are to be filenced for the future, as to the Pre- 
ſes. Then the Party preſented muſt produce his Com- 
reators F and may deſire the Regiſter to write down 


+ Lind. de 


Names and Sirnames in the Aqs, and muſt offer purg. canon. « 


inſelf ready and prepared to take his Oath, as to his in- ©:e7um verb. 


xency in the Crime objeted, and muſt deſire that his 


urgarion. 


" £5 verb. com- 


lompurgators may be admitted and received, and that pen. per rote 
ight and Juſtice may be done and adminiſtred to him. giofſ. Fo. Anax- 


Then (ſeeing the Judge is not excluded from propoſing 
)bjetions, though none elſe objeR) if nothing can be 
ropounded or objected by the Judge, againſt the Com- 
urgators, or if it appears to the Judge, that they are Pa- 
iſhioners of the Pariſh where the Party deteRed lives, and 
neſt Men ; he muſt publickly recite, as well to the Par- 
preſented, as to the Compurgators, the danger of Per- 
ry, and the Penalty (as well by the Divine as the Ha- 
ane Law,) due to thoſe who commit Perjury, and who 
b falſly invoke the Name of God: And he muſt often 
nd ſeriouſly admoniſh them to have a care of their Souls, 
| he muſt alſo read them the Preſentment made by the 
thurch-wardens, or he may command it to be read by 
be Regiſter. And if after all this, the Party detected 
both inſiſt upon bis former Petition, (that is, that he is 
ady to take the aforeſaid Oath, and doth deſire that his 
dmpurgators may be admitted and-received,) the Judge 
wht to adminiſter to the Party, this following Oath : 


ti- U(viz.) that he hath not committed the Crime objefted, 


Ir that he is not guilty of this Crime. Which Oath, if che 


k Flaid Party doth take with a bold and reſolute Mind, then 


the Compurgators, are to be asked, whether or no they 


fill, and can with a ſafe Conſcience Swear, that they be- 
lizve 
F os 


de Accuf. c. cums 
reeat, verſiee 


cundo quarts 


394 


The Pradtice of the PART. l Th 
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lieve the Party deteQted is innocent of the Crime, where; 
he is detected, or that he hath taken a true Oath : Whig... 
Oath, if it is boldly and undoubtedly taken by the Gon 
purgators, the Judge muſt Pronounce, that the Party defy. 
tected hath Lawfully | and Canonically Purged himfailf; 


f. verb. compel- and is innocent of the Crime obje&ted, and therefore my 


£/0ſ}e 


ET in fne reſtore him to his former State, Credit and Repnte, 


+= - pang him from his Office, as to thoſe things d 
jetted. ; £ 
| 6, If upon the return of the aforeſaid Publick Edit 
the Oppoſers do appear, they are to be admitted to prof 
pound any manner of concluding Matter againſt the Ac 
miſſion of the Purgation z (viz.) that the Party deteRtec 
hath committed the Crime objeCed, (ſpecifying the Par 
ty with whom the Crime was committed, and the tit 
and place of Commiſſion of it :) Or that the Compurgaſ, 
tors aforeſaid, ovght not to be received or admitted, ina... 
much as they are the Parents, Kinsfolk or Tenants. of tl 
Party producing them, or very poor and needy (for 
poor Man is not to be admitted, if the Pariſh is ſpacious 
and if there be a multitude of Pariſhioners, but it is other 
ways, if it be little, and not populous) and ſuch who ma 
be eaſily corrupted and ſuborned of evil Fame, and; 
a ſtained Reputation, and Criminous ( ſpecifying th 
Crimes) for thoſe who objett againſt a Purgator, may 
propound any Crimes, and that he is noted for the lik 
Crime, for which the Defendant is preſented ; and laſtly 
ſach as ought not to be admicted to the Purgation of an 
Perſon. If the Parties propounding the aforeſaid Obſ 
tions, do undertake to prove the ſame, they are to 
admitted ; and if they prove the Crime objected, Sentence 
is to be pronounced, that they have proved their Intent 
mentioned in their Objections, and the Defendant is to i, 
pronounced as Convict, and Canonical Penance 1s to My 
enjoined as before. But if only the things objected agait 
the Compurgators are proved, the Party convened 1s i 
be pronounced to have made default in his Pargation 
and Penance is. to. be enjoined as above, with a Conde 
nationof Charges in-bath caſes, that is, if either the Crit 


Is proved, or the Objections againſt the Compurgatons C 
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_ this laſt caſe, the Judge may, out of favour, grant the 

* Farty convened, a new day, vn which to make his Pur- 

© Hition by other Compurgators: And then if he doth Law= 

Sly prove bimfelf guiltleſs, he is to be diſmiſt from the 

*Fifiice of the Judge, and is to be pronounced to have Law- 

ly purged kimfſelf,+-and is to be reſtored to his former 

Time, but the Cauſe which may induce the Judge, to 

Fant this ſecond Purgation, may be this, (Scil.) where 

Objections proved againſt the Compurgators, who 

ere firſt rejzeQted, were unknown to the Party producing 

em. Butrwo things are to be noted : Firſt, That an In- 

nation*of this ſecond Purgation, is to be denounced and 

liſhed, and the ObjeQions are to be admitred againſt 

ſame, as upon the firſt Purgation. Secondly, Though 

Defendant being admitted to this ſecond Purgation, 

dth Lawfully Purge himſelf, yet he is not to be admitted, 

til he pay the Charges expended by the firſt Oppoſers. 

Fer if the firſt Oppoſers had failed in proving their Obje- 

tions, they might have been condemned in Charges, due 
dthe Defendant. 

JT 7. If any is accuſed (though judicially) upon any 

ime, by a voluntary Promoter, if the Promoter doth 

it prove the truth of the Crime objeCted, or at leaſt 

lat there is a public Fame, ariſing from vehement Cauſes 

- Wd Preſumptions, ſo as that a Canonical Purgation is, 

.F' ought to be enjoined to the Party accuſed; the ſaid 

 anW"ty accuſed, may ſue the Party accuſing, in a Cauſe of 

kfamation ; and the ſaid Accuſer is not leſs, but more to 

J& puniſhed (that is, a more grievous and publick Penance 

to be aſſigned him) than if he had uttered Defamatory 

Words, Face to Face, by word of Mouth. Likewiſe if 

ie Church-wardens or Inquiſitors, do preſent any one, 

Fr any notorious Crime, to be corretted by the Eccleſi- 

; fpcal Judge, or upon a publick Fame; and the Party 

.. (@ſelented doth Lawfully purge himſelf, as well of the 

- IMC, as the Fame, and proves that the Fame though 

reſented, did ariſe from malevolent and infamous Per- 

ns, and ſometimes from the ſole and nude Accuſation of 

wme naughty Woman, and the Judge by reaſon of this 

roof, doth diſmiſs this Party thus preſgnted, from his _ 

ce, 
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ghe Accuſation or Confeſſion of a Woman with Child, orig) 


fice, no Purgation being enjoined : The aforeſaid Part 

preſented, may in this caſe, ſve thoſe who preſented hin 
In a Cauſe of Defamation, as above. Therefore let all b 
ware for the future, how they accuſe or preſent any bot 
for- any Crime or publick Fame, unleſs they prove t 
Fame, to have had its Original from very juſt Cauſes a 
vehement Preſumptions. Therefore although a rumor 
report of any Crime, hath been aſperſed or gone abro; 
amongſt many grave and honeſt Men ; yet if this repe 
took its original from Enemies to the Party deteQted, « 
from ſome infamous Woman's nude Accuſation, the Partie 
accuſing or preſenting cannot be ſaid to have juſt Cauſ 
for their Preſentment or Accuſation, and therefore theſ[,"Ir!t 
are liable to an Attion as before. But if they makga ſpe 
cial and particular Preſentment or DeteQion, according{ve Let 
to the truth of the thing (that is, that ſuch a Fame, or 
ther Rumor is diſperſed abroad, by ſuch Perſons, or bit* 


Child-bed,) and not a general Preſentment, as is wont tF 
be made; in this caſe, the Party preſented, if he doth lnF* 

ſtitute his Aion, in a Cauſe of Defamation, he ſhall b@{$@e- 
Caſt, if it be replyed and proved, that the Fame or Rr 
mor was noſed and reported abroad, as is contained it 
the Preſentment. 


CHAT 


Eccleſiaſtical Conrts, 


ART. VII. 


CHAP. IV. 


he Order and Manner of C a tr, a BIS HOP. 
ay 4nd what things are to be done by the Proftor, at 
the time of his Confirmation. 


SECT. 1: - 


Irſt, a day and place being aſſigned for this Confirma- 
f tion, before the worſhipful N. the Commiſſary, &c, 
Mhe Letters of Commiſſion, and the King's Patent, under 
Great Seal of England, mult be preſented and publickly 
Sed before him. Which being ſo read, the ſaid CommiC- 
ifliry muſt take upon him, the Execution of the ſaid Let- 
rs Commiſſional, &c. and decree that it may be pro- 
ſeeded, according to Me Force, Form and Effett of the 


SECT. 2: 


Hen the ProQtor of the Dean and Chapter muſt 

appear, who muſt exhibit his Proxy for the ſaid 
Jean and Chapter, and make his part for the ſame, and 
reſent to the ſaid Commiſſary, the Reverend 'Father W. 
be Lord Biſhop, ele&, and ſet him before him, 


[ 
? " 
z 
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"ne th 
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$SECT:. $- Pfr 

hapt 

| | | tition 
Hen the ſaid Proftor of the Chapter V. muſt exhitifn wh 


the Citatory Mandate, taken forth againſt all Ox 
Poſers, &c. with a Certificate upon the Execution of if 
and muſt deſire that thoſe Parties ſo Cited, may be caller 
Then Proclamation muſt be made three times, for all i 
Parties Cited, &'c. who being ſo called, and none appe 
ing, the ProCtor of the Chapter muſt accuſe their Cont, 
macy, and deſire that they may be reputed Contumacioy 


nd Ni 


and that in Penalty of this their Contempt, the way anflmuſt a 
means of oppoſing this Eletion, may be denied thenfheir C 
andevery of them : And alſo he muſt deſire that the fire, t 
Commiſſary may proceed in the ſaid buſfineſof Confirmalftence « 
tion, according as-the Law requires, the abſence or Conflthoſe 1 
tempt of the ſaid Parties (fo Cited, and not appearing;ſontair 
in any thing notwithſtanding, as is contained in a Scheduleſthen re 
which the ſaid Commiſlary muſt Md. Sopren 


SECT. 4» 


Heſe things thus done, the Protor of the Chaptefh A F 

muſt give bis Summary. Petition in Writing, whic | 

the ſaid Congmiſſary at his Petition, muſt admit, far lg all « 

by Law it is to beadmitted ; and muſt decree that it ſhi 

be proceeded Summarily, & de plano, and muſt aſſign tt 
Proctor to prove his Petition immediately. 


| He 
SECT. $ 


4 © 

Elected. 

f the ſaid Proctor of the Chapte?, in ſupply oft pou 
Proof of the Contents in the ſaid Summary Petitic 

muſt exhibit the Inſtrument or Letters Teſtimonial, up 

the Proceſs of Eleftion, made in Anthentick form, and 

led with the Dean and Chapters Common Seal; alſot 

Letters Patent, ſhewing the King's Aſſent to this Elefi 
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ad the Inſtrument upon the conſent of the ſaid Lord Ele, 

tþ far as they make for the intention of the ſaid Dean and 
hapter, &c. and the ſaid Commiſlary, muſt (at the Pe- 
tition of the Chapters ProQor) aſlign an immediate Term, 


' bin which to hear his Sentence or final Decree. 

Or 

of it 

aller SECT. 6. 

I & 

neg Hich things being thus diſpatched, Proclamation 
ontt being made three times, for all Perſons Cited, &c, 
ciofand none appearing, the ſaid Prottor of the Chapter, 


(muſt accuſe their- Contumacy again, and in Penalty of this 
alttheir Contempt, he muſt deſire the ſaid Commiſſary to de- 
iffcree, that it may be proceeded to the pronouncing of Sen- 
irmaſſtence or the final Decree, the Abſence or Contempt of 
Mftoſe Perſons Cited, in any thing notwithſtanding ; as is 
pntained in a Schedule, which the ſaid Commiſlary muſt 


dulethen read. Then the Biſhop Elected, mult take the Oath of * 


Sypremacy, and the other uſual Oaths. » 


SECT. 7. 


A Fter all this, the ſaid Commiſſary muſt read the De- 
finitive Sentence, pronouncing, declaring and do- 
jg all other things as is contained in the ſame. 


SECT. 8. 


Hen the Commiſſary, (at the Petition of the Proftor, 

4 of the Chapter, and the Petition of the Biſhop 

Llected,) muſt decree Letters Teſtimonials to be made 
Pon the Premiſes, &c, 

itic 

upt 

dk 
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A BRIEF 


DISCOURSE 


Shewing the 


ORDER and STRUCTURE 


OF A 


| Libel or Declaration. 


Ihil diftum, quod n0n prius, is a Maxim, as true 4 
"tis general. So that wo enlarge or ſay any thing; 
in this Diſcourſe, more than what others, (6 
great Learning and PraCtice,) have ſaid befc 

is a thing I aim not at; neither would I have any  f 
miſtaken in me, as think me guilty of ſo much Vain-glc 
and Oſtentation. Neither were it poſſible for me, (or a 
ny elſe, as I think) to reduce this Diſcourſe, to a betterſ 
+ Part. f. 7. Method than Weſembeck - has done, whoſe words 1 hal. ; 
d: edendo. inſert, with ſome Additions out of other Authors, which; 


enera 
is Þ 
his Ar 
ntair 

cone 


L 
will render this Diſcourſe ſo compleat, as that the meanell, in . 
Capacity (our inſipid Proftors, I mean of ) may formS ,,... 


Libel, without inſpeQing their preceJent Books ; whidl, 
they can no more be without, than a Cripple withou 
his Crutches. 1 queſtion not but the Learned Advocates; 
are ſo well ſtored with Diſcourſes of this nature, that tl 


can be of little uſe to them, ie 1 | 
1, *What a Libel is, . : -* 
2. How many and what, are the parts of a Libel, |. : 
3, How many ſorts of Libel. ie Pr 


4. What thirgs are ſaid to be proper to a Libel, 


A Diſcourſe of the Libel. 


5. What is the efficient Cauſe of a Libel, 
6. The matter of a Libel, 
7. The form of a Libel; deduced alſo from a Syllogiſt ical 
Argument. 
| 8, - next, or the remote matter, ought to be expreſſed in a 
Libel. 
g. The end of a Libel. 


A Libel is faid to be a Diminntive, a Libro from a 
Book z3 whence formerly a Paper was offered : In 
geocral it ſignifies every Writing : Figuratively the mat-, ,,. . 
is put for the thing contained in it. But properly in ,,,.. "fol = 
his Argument, a Libel is taken for the Writing which $peculzror. de 
tains the Attion : * Or a Libel is nothing elſe, but a Libell. conf. 
conception of words, ſetting forth a Specimen of the ©** *- 
ture Sute. + According to Lanfravc. (c. quoniam, de Peti- + Ummius 
mm. 2. 7.) it is defined the Lawyers Argument. _— th. 8. 
| Ms 38s 

2, It is ſaid to conſiſt of three parts. (Scil.) r. The 
Wor Propoſition z which ſhews a juſt Cauſe of the Peti- 
"on. 2. The Narration, or the minor Propoſition. 
hereby is inferred (in the ſpecies of the Fatt pro- 
punded) that there is juſt cauſe for the Petition. 3. The 
mncluſion or the concluſive Petition, which conjoins both 

he Propoſitions, and includes the minor in the major. 
"If A Libel therefore is a practical and judicial Syllogiſm, + Atcizr. ut5 
$it were. Though Speculator de Libel; confeftione. Set Supra Faſon. 
"17; "DO aſius & alit 
id Libellus, n, 3. recites its parts ſomewhat otherways ; ;” win. es 
r in the firſt place, he puts the cauſe of the Libel, which 43;ov. © 
the major Propoſition : In the ſecond place, the Obli- 
ation, which is the minor Propoſition; and in the third 
ce, the Action, which is the Concluſion : For the Peti- 
Won it ſelf, is (aid to be the Aftion : The Concluſion con- 
Fits in the Petition, and not in the Words related. Ard 
lis is the chief part of the Libel, which ought eſpecially 
d be regarded in Civil Ationsz not fo in Criminal AQtt- 
dns or Cauſes, becauſe in them there needs no Concluſion. 
By this the * Plaintiff concludes, juſtly defiring from « 41544. us 
& Premiſes, and the things propounded, that the De- ſupra. 
CC fendant | 
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+ Speculator fendant may be condemned, both in the Principal and 
ubi ſupr. Sea. the Charges. Þ : : 

ſpecies. gloſ. in 3, 1n reſpe& of the ſubje& matter of the Libels, the 
d. c. 1. Lavfr- axe only two forts in uſe; the one of which is Conventi 


os qr nal or Civil, (a Convenjendo, from convening) the othe 


de prob. n. 1. Criminal, (4 Crimine ſeu Querimonia. ) + In reſpe& of it 
Alciat. in _ form, it is either ſimple (which abſolves or declares th 
prax. fol. 103+ Action, in a continued Speech or Oration, as it were 


dif. 6. th. Q, or Articulate, (in which the merits of the Cauſe, arepro 


Rosbach. procſ. pounded by Articles. Þ) 


— rent 


tit. 33, 4. The properties of a Libel, or thoſe things which 


+ 014eidor. p. are ſaid to be particularly proper to a Libel, are theſy 
de forma Lib. (Scil.)) that it be round, (as the Civilians term it) Dil 

cid, concluding, not obſcure, uncertain, nor general or 
* Ferrar. in alternative. * 


forma Libs 5. The efficient Cauſe of a Libel, is the Law, whidk 
contr. 0pp- depoſeth a Libel to be offered : But it commands prind{, 


lib. Se. p3lly that it be offered to the Judge (ſeeing his Office i 


implored upon this Petition) and then alſo to the Adverſe 
Party. 

5. As to what reſpeQs the matter of a Libel: It is te 
be offered in all Cauſes, about which Judgment is ſtirred 
up, and a Snte is commenced betwixt two: And thata 
well in Civil as Criminal Cauſes, &c. but not alway ir 
Summary Cauſes, (viz.) in Executions : For in theſ 
any manner of Peticion is ſufficient, though it be without 


Writing : Like'as when it is proceeded by way of Inquiih ' 


fition, or where the Office of the Judge is implored in an 
extraordinary manner. | 

7. The form of a Libel, (although it onght eſpeciall 
to be drawn, accerding to the ſtyle and cuſtom of ever 
Court, yet where there is no ſpecial cuſtom extant,) it 
ought to be drawn in Writing ; and in ſuch manner, 2 
that it may contain theſe five Things, comprehended i 
theſe following Verſes. 


; Quiz, quid, coram quo, quo jure petatur & a que, 
: Faw-q -— de Kefie compoſitus quique Libellus habet. 
Alciat. ub ſups | 
fol. 18. 
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Each Plaintiff and Defendant's Name, 
And eke the Judge who tryes the ſame ; 


entic The thing demanded, and the right whereby w 

othe You urge to have it granted inſtantly : 

of it He doth a Libel right and well compoſe, 

es te} Who forms the ſame, omitting none of thoſe. 

were tra formari 


*+ 

But the particular form of a Libel, * conſiſts in the Pine 
* PiBenclaſion, which (what it ought to be) Faſon in Set. ratis ſuficiat 

, ue autem 1. 13, Inſtitut. de Afton, copiouſly diſputes Jerk yr 
WICK, alſo 04ynf. in Inſt. de Ation. At this day, ſuch reſpet eff id poſtes 
teh; had to the concluſion, that it be ſufficient to gather from exyjicire in pro- 
Dive form, of what nature the AQtion is, though no name #tionibus de- 
ll 0; expreſſed : - Which ſeems to have been otherways for- = oy Wl 

. .Þerly, at leaſt by the Law of the Codices. To make this), s, actor. 
WIErm the more dilucide and clear, we will diſpoſe it into conjil. 148.1.6- 
_ 1 Argument or a Syllogiſm, Þ i» Dari, which ſhall in > tanks 
\ port comprehend the whole Matter, and all the parts of ,,,,;.. 4. 
lverſe Lihel. prob. £4 verbe 
titionen- 8. 


is tot Every one who Defames an honeſt Man, ought to bet 
tirred Eccleſiaſtically puniſhed. 

hat a A. G. bath Defamed a certain honeſt Man }. G. 

ay inf} Therefore the ſaid A. G. ought to be Eccleſtaſtically 
theſ puniſhed, 


nous g. Civil Actions are either ſingular, general or nniver- 
Inqu ll, as was ſhewn in the Prattice. Thole Actions which 
iN Ute ſingular, are alſo either real, perſonal, or mixr, as has 
ſhewn. Now in a real Action, the next Cauſe, and 


tt the remote, ought to be expreſſ2d, * as for example, * Lmfr.ubi /. 


"IJ demand ten pound of Tijcus which I ſent him, and 1 3 OL 
ty) Miefre he may be condemned to pay me that Sum : Here gn pen; © 
il "Pow the Contrat, or the lending Mony, 1s the next 52g, omnium 

| 


ſe in a real Action, and it is the remote Cauſe in a «tem. 7. 
erſonal Aftion ; for the Obligation or Bond arifing from 14» 15: 
te Contra, is the next or nzareſt Cauſe in a perſonal 
(tion, and the remote Cauſe in a real Action : Where- 
ore in a real Aftion, if you ſay in your Libel, I ask 
pound of Titius, which he owes me upon Bond ; here 
Jour Libel is ſo general, as it is in danger of being 
Cc 2 voided 


J0, 


Ea 
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voided, if the Defeadant excepts againſt it : But if in 
this Action, you fay on this manner, [I ask ten pound of 
Titins which | fent him, the Libel is dilucid, by your 
making mention of the next Cauſe : And ſoobſerve the 


+ Lanfr. ubi Quite contrary in a perſonal Action. T But in a gener 
ſupra, 1. 3, 4, Or univerſal Judgment or Action, there is no need of 


5, Go 


Aajor Pro- 
poſition, 


mentioning any Cauſe. 

9. Theend of the Libel is, That it may propound the 
Plaintiff's deſire, and inſtru&t the Judge and the Adver- 
ſary, as to the nature of the future Sute, and to be the 
foundation of Judgment: For both the Articles of 
the Proofs are to be accommodated to the form of the 
Libel, and the Sentence is to be pronounced according to 
the ſame. Wherefore to the intent that the Judgment 
be begun in due order, and be founded npon a certain 
thing, it is neceſſary that a Libel be given by the Phan» 
tiff, though not admoniſhed thereto : The Omillion where- 
of doth vitiate the proceedings. W hence a Libel is de- 
ſervedly ranked amongſt the ſubſtantial Afts of the pro- 
ceedings : For no Libel exiſting, the proceedings are ret- 
dered null, &c, 

10. Agreeable to what has been ſaid, I will here obviate 
the form of a Libel, as it is offered before the Judge 0 
the Eccleſiaitical Courts. And in the firſt place, it muſt 
be drawn in the Name and Style of the Judge, as Alciau 
has alſo obſerved in his form, ſet dowa in his Praftice, 
at fol. 18. (viz. ) 


In the Name of God Amen, Before you the Worſhigfu 
H. W. Dottor of Laws, Principal Official of the 
Beautiful Conſiſtory Court of York, &'c. The Pary 
of ]. G. againſt A. G. &c, alledgeth and complaineth 
and propounacth, &c. 


Imprimis, He doth Propound and Article, That the fail 
JF. G. was and is a Man very honeſt, juſt and upright, « 
good fame, life and honeſt converſation, aſperſed, de- 
famed, with no Ciime (ar Icaſft ſuch as is notorious) ex- 
cept what is afterward mentioned, and is commonly re- 
puted, had, named and eſtcemed as ſuch, &c, 


hen, 


accor 
demn 
on th 
de in 
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Item, That notwithſtanding the Premiſes, the ſaid A. G. Minor Pro- 
out of a malign Spirit, in the Months of 4. 24. 1. &c. poſition. | 
in this preſent Year, 1630. in one or other of the ſaid 
Months, within the Pariſh * of D. aforeſaid, or ſome * 3ario bujus 
other place within the ſaid Pariſh, maliciouſly and out of 4pu4 Myoſs þ 
4 off #2 intent of Defaming and Injuring the ſaid F. G. hath _— Action. Þ 

defamed and injured him, and hath iid, uttered, &c, 7 pra | 
1 the] ſome Reproachfu} and Defamatory words, of and againſt auren. | 
| the ſaid F. G- and eſpecially theſe words following, or | 
the] the like in effe&, (viz. the ſaid F. G. ſaid and reported 
; off (though falſly,) diverſe and ſundry times, or at leaſt once, 
* the ſpeaking to th ſaid 7. G. thou haſt got a Wench with 
Child, &c. The Party doth Propound and Article, as to 
nent och a time an manner of ſp-aking the words, &c. | 

Wherefzre Proof being made upon the Premiſles, the The Conclu- 
Party of the ſaid F. G. doth Requelt or Petition, that the ſor. | 
faid 4. G. for ſuch exceſlive raſhneſs in the Premiſes, 
de. | and concerning, the ſame, may be corrected and puniſhed 
pro- according to your pleaſure; and alſo that he may be con- 

demned in Charges, made and to be made in this Cauſe, 
on the behalf of the ſaid F. G. &c. [Mynfinger mm Inſt, 
ratell de 1njuriis Sett. in ſumma concludes thus. Wherefore 
the Plaintiff deſires that (in order to repair kis Fame 
not and good Name,) the Defendant afore named, may be 
au} compelled by you, and your Definitive Sentence, to dif- 
ice, | 0wn, confeſs and declare publickly, that the faid Defama- 
tory and Injurious words, were inadviſedly and againſt 
the truth, ſpoke and uttered by him, &c.7] or otherways, 
that Right and Juſtice may be adminiſtred, &c, 


I deſire the Learned, candidly to accept and cenſure theſe 
my Endeauours, and pardon and amend whats amiſs; which 
I ſhall own as a reward ſuſſicient : If any thing is well dune, 
I give God the Glory ; if ill, 1 willingly undergo the Shame, 


ns 263 ov:y, 


Cc 3 


A N 
Of the Things contained in this 


B O O K: 


THE FIRST PART. 


Hat a Court is, and what Courts are here treated of, 


Chap. 1. Se&. 1, 

The Days obſerved in theſe Coarts for Judgment, F.2, 
Its Original ; and why its Official is called the 

The Court of ) Dean of the Arches, Ch.2.S.1. N.1. 
the Arches, YIts Style how defined in general, N 2, 
The Cauſes uſually tryed jin that Court, N-% 

The Court of Its Original, $,2. N.1. 
Audience, Y 1 0 = 

* Che Cauſes tryed in it, N.3, 

The Juriſaittion of thoſe Courts jointly, and what Furiſdiftion 
ir, $.3. N.1, 
Its Style, Ch. 3. $.1. N.1. 

ge The Canſes tryed in it, l N.2. 


The manner of declining this Court ; and the 
manner of alledging and proving its Furiſ 
dition, Part 6. Ch.3. N.15,16- 


of Canter- 
bury, 


What 


The | 
provi 
comn 
In wl 
derea 


Of 4 
ons, 


conſic 


VVhat 
Cauſ 
tryed 
Cour 


The d 
of 
whic| 
requz 
Cour 
in is 


wr” 


The INDE X. 


[ What a Will is, I.2 N.1, 
What are the Conſtitutive or Eſſential parts 
of a Will, N.2. 


What are the Accidental parts, ard how it 

differs at this day in England, from 

The manner of | thoſe obſerved by Juſtinian, N.3. 
proving VWVills in The Differences of VV ils, many forts of 
common form, % which are abrogated, .. N.4. 
In which is conſi- | How the VV/ill is proved in common form, 
dered, and how the Executor is ſworn, Ns. 
No Executor named in the VVill, to whom 

3s the Execution of it to be committed, 


N.6. 
The Executor being dead, who muſt prove 
't this VV, N.7. 


How the words Adminiſtrator, &c. are to 

of OUR" be underſtood I. 3- N.4- 
my —_ rat. Phat are the : forts of Adminiſtrations 
=, ” $5 here meant of, N.2. 
ſacred, By what courſe obtained, and the Oath 
'L taken by the Adminiſtrator, N.3. 


'} VYhat manner of (VV hat the word Cauſe ſignifies, Ch. 4. 


Cauſes may be S.1.N.r. 
tryed in theſe YThe Cauſes whereof theſe Courts take cog= 
Courts, niLANCEe, N. 2. 


The different way C 
of proceeding 
which Cauſes do » 
require in theſe 

Courts, VP here- 

in js conſidered, 


Plenary or Ordinary Cauſes, how defined, 
and why ſo called, and what manner of 


& proceeding they require, $2 N11. 
i A Particular of thoſe Plenary Cauſes, N.2. 
(my Canſes, why ſo called, N+.3. 


The Il N D E X. 


THE SECOND PART. 


The manner of pre- l 


paring for the | Judicium #s Ch. x. S.1.N.1, 
Adminiſtration Of what Perſons conſtituted, N.2, 


of Fuſt ice in theſe 1 W 
Cs and of 2 VL _ are called preparatory to Ja p 


that which in the | ,,oo V4 


+3, 
Law is called Ju- s are properly ſaid to conſtitur 


is conſidered, | ; 
, "Re cVVhat a Citation is, = $ 2.N.1. 
Of the founaation V hat it ought to contain, N.2, 


or beginning of | | __ PEE 
tbis Judicium,, * 9". ogy of Citations, and by whom 


bich js the Ori y'- 
which 3s the Ors- * or, phone direted, and by whom and how 
ginal Citation , | executed N.4 
wherein conſider, | H / 


ow Certified, N.5. 
On, their | 1571.at a Proftor is, Ch.2. $.1. N.r, 
Office in bringing | Ty,;, ſeveral ways of Conſtituting, defi 
n Citations,thew |, 11 ſbewn, N.2, 


ananner of Con-% 1171 at a Subſtitution is, and the ſever 
ftitution,and how 3 7. of it, : $.2. N.1. 


Of the 


and when they . : 
. 7 | When a Proftor may ſubſtitute another in, 

may be ſubſtitu- by 
red, a9 A N-2 
When a Proftor is ſaid to ceaſe to be Proftor in a Cauſe, and 
when not, $.3.N.1, 


; [What Exceptions are how manifold. In 
what part of the Proceedings they may 
be urged. The manner of the Defen- 
Exceptions againſt munbdac.p. Jer 
he P Fud S ad The maner of refuſing the Judge, 
7B, 5 ' What it is. The other ſort of Recuſation, 
4 called Provocation, what it is, when 
and how done, and how the Tudge may 
make the Party prove his Provocation, 
'L Ch7.$.1,2.N.1,2,34 


THE 


Of Ct 
tion 
and 
thin 

<t0 by 


The INDEX, 


THE THIRD PART. 


(What it s. How given into Court, and admit- 

ted in a Plenary Cauſe. And how the Defen- 

dant 1s admoniſhed to Anſwer, Ch. 1. S. 1. 

N. 1, 2. 

Of the Amendment of Lihels, what it is, and 

when permitted, The manner of revoking an 

Of the Libel. Error committed in the Libel, as to the Name 
| or Sirname, &c. What Mutation is, when 
| permitted. What Charges are due for ſuch 
Amendment, &c. Or for any delay in the 
Proceedings. When and what ſecurity # re- 
| quired of the Parties in Sue, Y$.2.N.1, 
{L 2, 3; 44 $3 6s 7» 
' (What it is. When it ought to be done. How 
manifold. The manner of Conteſting Sute, 
The manner of getting a Decree for the prin= 
cipal Party to the Libel. The manner of get- 

| ting a Term Probatory. What other things 


are to be done at the time of conteſting Sute, 


Ch.2. S.1 «N. 1,2, 3,4 $36, 7+ 
The manner of requeſting the Proftor's Anſwer, 


with the reaſon of it, and the Penalty to be in- 
Of Conteſt a- flifted on fin g they refuſe. The Form of 
tionof Sute, | their Anſwer, ſce Part 6. Ch. 11. N.4. Y. 
and the 2. N. Iz Zo 
things then n The Oath of Calumny, what it #9, How mani- 
>?0 be done. fold, when adminiſtred. To whom, in what 
form, What Penalty if refuſed, $.3.N,. 1, 

2, 3» 

Tho manner of ehtaining the Citation under Seal, 
againft the Defendant to anſwer. What it 

zs, how and mhy procured ; before whom to 

l appear. How a Commiſſion # grantea ad 
partes. When it ought, or onght 70t 10 be 

| granted, How the Proftors are admoniſbt, 
TE . $ 4+ N. 1, 2+ 
_ What 
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What it 5s. How many ways underſtood. Hi 
the Citation pro parte # brought into Coun, 
What Remedy if the Party appear not, Ch.z; 

I. I, N. I, 23 334+ 

The manner of producing, ſwearing and exam 
ning the principal Party. His Profor's Pre. 
teſtation. The Penalty of not undergoing bu 
Examimation, Q. 2. N. 1, 2,3. 

' | The manner of Producing, Swearing, &C. the 
principal Party before Commiſſioners, appoint- 
ed to take the Anſwer. How the Commiſſion 

Of the Per- preſented, accepted, executed and certified, 

ſonal An- l The manner of alledging the Commiſſioners 
ſwer of he? Contempt, in not tranſmitting the Proceedings 

= upon the Commiſſion, Y. 3. N. I, 2,3 


The Defendant refuſing to anſwer what reme, 
S. 4 N.1. 

The Defendant not anſwering fully, what remeq, 
9.5. N.1,2 

The Defendant or his Proftor confelſog too much 
#2 their Anſwer ; bow revoked. The principd 
Party may be convift of Perjury, $.6. Ne1,2. 
Satisfattion being made as to the Anſwers, Lt- 
ters Compulſ/arie are taken forth againit 
Witneſſes; what they are, when obtained, be- 

L fore whom to appear, $.7. N. 1,23, 


« F What the Term Probatory is, to whom it belongs, 
What Proofs are, how manifold, &c. Ch. 4. 

2 C. 1. N.1,2. 
The manner of bringing in the Letters Compulſa- 
rie againft the Witneſſes, How a Citation 
Vis & modis # renewed, and the Term Pro- 
batory prorogued. None of the Witneſſes ap- 
pearing, or ſome only appearing, others abſent- 
mg, C.2. N.1,243 
The manner of Producing, Swearing and Exami- 
ning Witneſſes before the Judge. The Pro- 
for's Proteſtation. Their Charges to be ten- 

l dered. The form of Interrogatories, &C. F.3- 
| N. [224340 


' 


Of the Proof 59 


bo 
Cr Ee EI CE 


Of theP 


The C 


wn, 


Of the 
tence 1 
Prono 


The INDEX. 


The Witneſſes not depoſung fully, &c. The Fudge 
bs Order in it, $.4. N.1,2,3. 
The manner of Producing Witneſſes before Com- 
miſſioners, and the whole Orde» and Method 
of Proteeding in order to it, The manner of 
getting the Commiſſion ſab mutue viciſſitu- 
dinis obtentu, &c. How the Commiſſion is 
to be Certified, Exhibited and Opened, S.5. 
Of theProofs$ N.1,2,35435,6,7,89- 
How and when the Depoſuions are publiſhed 
when Witneſſes may cr may not be produced 
after Publication, Witneſſes may be corrobo- 
rated, excepted againft, &c. Y$6.N.1,2, 
3149553037» 

Another ſort of Proof by Inſtrument. What they 
are, when and how Exbibuted,. The manner 
of getting a Term aſſigned to propound all Atts, 

L &.7. N.1,243» 


| CThe Term aſſigned to propound all Afts, in order 
to a Concluſion, The things Preparatory to 4 
Concluſion, Witneſſes may be admitted, or 
rejefted on the day aſſigned, to propound all 
Aﬀts. The Suppletory Oath ; what it is, and 
when adminiſtred, The manner of propourd= 
ing all Afs, and getting a Term to conclude. 
What AF induceth a Concluſion, and how the 
The Conclu- 3 Defendant may hinder it, Ch.5. $.1+ 
ſion, N.1,2,3,450- 
What a Concluſion 1, and when it may be jaid to 

be concluded upon ſome one particular Article. 

The Form of the Proftor?s concluding, and get- 

ting 4 time for Sentence, What effeft ſuch an 

| Aſſignartion to hear Sentence (the Adverſe Par- 

ty nor being admoniſhed, &c.) hath in Law, 

| The manner of giving informations to the 

LC Fudge, &Cc. C. 2. N.1,2,3.4» 


Of the Sen- | What it is, how manifold. What an Interlocuto- 
tence to be ry Sentence or Decree is, and when it hath the 
Pronounced, force of a Definitive Sentence, In what form 

| the 
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The INDEX. 


the Sentence ought to be drawn, The f, 
time and place of Pronouncing the Sentence jn 
preſence of the Adverſe Party, and bis Pr 
zeſtation, &c. The manner of Pronouncing 
Sentence in his abſence, on Penalty, &c. The 
manner of Offering and Prononncing two Sen- 


—_— 


Of the Sen- tences, and Compounding Charges, Ch.6, 
rence to be d Y. I, N.1,2,3 +4546. 
'» aa The manner of demanding and putting the Sex 
c 


tence in Execution. After how long 4 time, 
How the Res judicata differs from the Sene 
tence. How the Charges are taxed, and a 
Monition decreed. The manner of making 
manifeit the thing adjudged. What reme 
againFt the Party refuſing to ſatisfie the thing 
adjudged, $2. N.1,253,445,6. 


| 
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THE FOURTH PART. 


The whole order of Proceeding in Summary Cauſes, See Ch.t, 
2, I.1,2. 

Of the Sentence in theſe Cauſes, When concluded, &c. Ch. 
$1. N.1,2,3 

How Sentence mu#t be drawn and pronounced in Plenary, as wel 
as in Summary Cauſes, if the Defendant Dies after Sentence 

3s conteſted, N.4- 
The Proftor”s Petition, in order to have the Executors or Ad- 
miniſtrators called ts Sentence execmed, N.z 


THE 


I 


oy | Of Apt 


The INDERX,: 


Po THE FIFTH PART. 
7? { [The manner of Proceeding in Cauſes of Appeal 
Sen in general, What an Appeal is. How many 
6. ſorts of Appeals z when an Appeal is permit= 
66, ted, It is Lawful to Appeal from the Dean 
c of Shoram, &c, to the Official of the Arches. 
me, * The manner of receiving and proceeding in 
al Appeals, made to the Arch- biſkop of Canter- 
la bury , and their granting Inbibitions;, and 
ing what thoſe Inhibitions are , ") what th 
* ought to contain, how Certified, &c. The 
hi Of Appeals % manner of receiving and proſecuting of Ap- 
6 peals to the King's Majeſty, &c. Ch. $.1. 
? N.1,2,3,445,6. 
What are thoſe four times conſidered in Appeals, 
Pp and how Appeals are interpoſed, &c. $.2.N.1, 
| 243415. 
The whole order of Proceeding in Appeals, you 
may find at, $:3,415* 
1, Alſo Appeals from a Sentence, and from Grie- 
2, {L Vances, Ch.2,3-$.1,2. 
2, 
Zo — 
el | 
k THE SIXTH PART. 
Matrimonial Contrafts and Divorces, Ch.r. $.1,2. 
3 Contempts againit the Eccleſiaſtical Laws and Magiſtrates, 
Ch.2. $.1. 
Accounts. The manner and order of calling Executors and 
Adminiſtrators to Accounts, &c. Ch.3.8.1. 
Legacies, The whole order of Suing for, and m— _ 
| 49.1, 
E | Tithes, The whele order of Suing for, and recovering them, 
Ch.5.S.1. 
Defamation. The whole order of Proceeding in Cauſes of De- 
famation, Ch.6. $. 1; 
Double 


— 


The INDE X. 


Double Quereles. Their Difference, and the whole order of 
Proceeding in them, Ch.1. 6.1. 

Right of Patronage. What it is, and the whole order of con- 
reſting about the ſame, Ch.8. g.r, 
Temerary Adminiſtrators. The whole order of proceeding a- 

w. aint them, Ci.g. C Ll, 
® Dilapidation, The whole order of proceeding in this C,uſe, 
h.10, 1, 

Search. The whole order of Searching the Records or W rior 

in a publick Office, Ch.r1. $1, 


| 4 Ch. 12. C. I. 
A Community ;, as a College, or Corporation, &c, The whole 


order of Suing them, Ch.13.8.1, 


THE SEVENTH PART. 


The whole order of proceeding in Criminal Cauſes, by way of 
Inquiſition, Accuſation, and upon the Preſentments of the 
Church-wardens, Ch.14,2,3+ 

The manner and order of Confirming a Biſhop, &c. Ch.4. 


Fees 


For Cop 
For eve? 
For fow 

or Al 


. - hs Mos. * 


415 


FEES taken and accounted due in the COURTS 
of the Arch-biſhops of YOR K,, according to a 
T + n LE allowed of in the 13. of Queen El;- 
Zabet 


/ 


To the Judge. 
F OR every Probate of a Will and every Ad- $s: © d. 


miniſtration, 2. IO. 
For the Reſpite of an Inventory, I. O. 
For every T uition or Curation, 6. O. 
For the Eleftion of a Curator, made by one above 1 4. and under 
21 Tears of Age, I. Os 
For founding Fe, Prerogative Juriſdiftion, . Iv Os 


To the Regiſter. 


or every Probate of a Will and every Adminiſtration, 

Regiſt ring the Will, and every Bond entred, 

For Reſpite of an Inventory, 

For every Tuition or Curation, 

For the Eleftion of a Curate made as above, 

For the Tuition Bond, 

P Ingroſſing Wills and Inventories, they take according to che 
ength, 

For Commilſ ions, whether to prove Wills, or grant Adminiſtra- 

ons, &c. they take for Judge and Regiſter together, as the 
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whole Fee of it, 8. 4- 
If any of the aforeſaid things are done by Rural Deans, there is 
due to the Rural Dean beſides thoſe, '6. A 
For Copies of Wills and Inventories to the Regiſter, by this Table 
of Fees now ſpoke, there is only allowed, 2. 6. 
For Copies of Bonds there 1s only to the Regiſter, 1. 6. 


For every Search alſo in the ſaid Courts the Regiſter has, 1. ©. 
For founding the Prerogative Juriſdittion when a Will is proved 
or Adminiſtration granted, pon bona not abilia, 1+ 0. 


Inftcad 


Tnſtcad of the aforeſaid FEE S they take at this Day, Þ 


To the Judge for an Adminiſtration where the Eſtate is above 
401. or upwards, 75S. od, 

Which advance from 2.5. 10d. was (as I have beard) in 
compaſſion to one of the Commiſſaries (of the late Arch-hj. 
ſhops )- his neceſſitous Condition agreed by all the Proftors and 
other Officers to be impoſed upon the Country, © 

The Regiſters now reeejve for each Probate and Adminiſtration, 

- 6, 
4 or Copies of Wills and Inventories, the Regiſters now receiveto 
themſelves and their Deputies,beſides their Scribes Fees, 4. 6, 

For Copies of Bonds they receive, $. £6 

Far 4 ſrecial Af, as they tell you, you must pay, I. O0., 
The Reaſon of this Augmentation to the Regiſters 1s, becauſe 
they pay great Fines to the Arch-biſhops for their Places ; and 
do again let them for term of Years to Deputies, for great Fines: 
Which Deputies have no way to raiſe their Moneys, but by 
this manner of advance or exattion upon the Country. 

If an Adminiſtration (where the Eſt ate 1s above 401.) # grant- 
ed by a Rural Dean ;, be makes the Parties pay (beſides his 
own Fee and the Fees of 57s. and 5 $. and 6d. to the Fudge 
and Regiſter ) for a ſpecial Commiſſion $$. 4d. ſo that the 
-whole Charge to the very Court will be at lea#t 1 1, 08. 10d, 

There are many other Fees, for Copies of Afts, Depoſitions of 
Witneſſes, and ſeveral things in foro contradiQtorio, which 
might indeed be added ;, as alſo Fees to the Apparators, &c. but 
theſe are mo#t remarkable and obvious to the Vulgar ; being 
ſo frequently enquired after. Which are delivered without the 
leaft deſign of injuring any, but rather of doing right to all ; 
and with intent to maugre all thoſe hideous Exclamations 
of Oppreſſion (theſe Courts are daily accuſed of ) by re- 
moving the Cauſe of ſuch Out- cries, 
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